                                                                                                                                                                                                                                                                                                                                                                                                                                          STORMWATER REGULATIONS BOARD

MEETING

JULY 18, 2005

MINUTES

Attendees:
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Harry Tate, At-Large Representative
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Pete Yakimowich, Arcadis

Timothy McDonald, Water Quality Coordinator, Stormwater 
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(Board Member, Ray Adkins, Secretary, Neighborhood Representative- not present) 


Call to Order.


Jim Moegling, Chairman

I. June 13, 2005, Minute Approval.
Jim Moegling:
Okay, it is a little after three, so we can get started.   The first order of business is the minutes from the last meeting.  Does anybody have any additions, corrections?  Okay, then I would like someone to make a motion that we approved the minutes as written.

Cissy May:
I make a motion that we approve the minutes as written.

Jim Moegling:
And a second?

Jim Hoff:

Second.

Jim Moegling:
We have a motion and a second that we approve the minutes as written.  Everybody in favor say aye.

(Aye’s heard on the tape)
Jim Moegling:
Opposed?  And so that is carried and that is out of the way.
II. Level of Service - Steve McKinley, FMSM.
Jim Moegling:
Ok, Bill, I guess, Steve.

Bill Payne:
Well, Steve and John Damico, unfortunately, because of the change from the second Monday to the third Monday in this month, they both had other travel that prevented them from being here today, but, we have gone ahead and prepared this document which we sent out a copy via e-mail and/or faxed and have also put hard copies out there as well.  This goes with the information that we presented at the last meeting talking about their recommendation that we go through a level of service and cost of service analysis to try to establish what the expectations are for the program that the public has as well as the City’s ability to be able to meet those expectations as well.  So this is some additional information and I will be glad to answer any questions that the Board may have or even bring up the presentation that we gave at last month’s meeting and go back over that to get some more information, whatever the Board’s pleasure is. 

Mike McMahan:
What are you asking the Board to do with regard to the rate structure?  Are you asking that the Board recommend that the City conduct a cost of services or level of services?

Bill Payne:
Right.  At the end of Phase I was a GAP Analysis and an audit of the program and when we presented those results and the recommendation move ahead with the Level of Service/Cost of Service analysis, the Public Works Committee of the City Council suggested that we bring all the information back to this Board in order to go over that and then have this Board make a recommendation whether that was necessary to go through that and what shape that might take.  And so the last year we have spent going through that information and so now we are to the point of describing what a Level of Service Cost pf Service analysis is and what the process is and asking the Board any questions they may have and what recommendation they have, either to proceed or not.
Jim Moegling:
So, in general, this is a plan you have to go the community and get their input whether they want an increase or not.

Bill Payne:
Right. This is not really intended as much to ask the community do they want an increase as much as it is to balance the expectations of the public with the ability of the Program to meet those expectations.  Right now we have a big imbalance and we have talked about that at many meetings in the past that the imbalance exists in the fact that this fee was not set up originally to do drainage work.  It was intended primarily to focus on water quality issues.  However, in the very beginning, the speed in which it got implemented and a lot of the Public’s expectations kind overran and overwhelmed the staff at that time and it literally got to the point where the staff was going out and writing work orders to try to appease the people who were calling as opposed to having had the time to explain what it was, a lot of people made assumptions about what happened from the way the staff interpreted people’s comments.  So, we are now at a point where expenditures and revenues are now starting to butt heads.  We no longer had that flexibility that we have had in years past.  And so what this is is an attempt to be able to reconcile the expectations the Public has which is to do a level of drainage work that is way up here when what they pay and our ability which in turn dictates our ability to be able respond is at a much lower level.  So this is an attempt to get those to balance.  Whether or there is a rate increase is not being asked or by this Board to make to make a recommendation to make a rate increase.  It is simply an attempt to try to reconcile the expectations against the resources.  
Mike McMahan:
Well, to cut to the bottom line is you need a rate increase and you also need to know how much services the people are willing to pay for.  And it can’t be implemented this year because the budget for the cycle for bills is September 1st .  So you are really talking about getting something between now and next May or something like that for recommendation for the following budget cycle, right?

Bill Payne:
Correct. 

Jim Moegling:
Is this handout specifically for us or is this something you have an idea of distributing it to the Public?

Bill Payne:
This is something that could be modified to be distributed to the Public.  At this point, this is something that we created internally for this Board to utilize.  Any type of Public information would probably take a little different twist.  It would have a little more background to it as well.  This document assumes that the members of the Board have heard all the things that we have talked about before and that is why there is not a lot of explanation.  This is more of a description of what that program would be as opposed to explanation of why we need it.  

Jim Moegling:
As you just went through a minute ago, the level of effort you have been expending, the money that is available, that background is tremendously important.  I still think most of the Public have no idea what the Stormwater Management program is and why it exists.  

Bill Payne:
I agree.  

Jim Moegling:
Anybody have any comments on this.

Milton Jackson:
I want to know one thing about the ditches around the City, the stormwater ditches.  What responsibility will we face on those ditches?  Do we have any connection with the ditch cleaning of the ditches around the City?  

Bill Payne:
I think all that ties directly into what we are talking about today.  Our ability to be able to go in and do that work right now is limited to work inside the public right of way.  We do not go in and do any significant work on anything inside private property.  I think that is where this imbalance is occurring is that we have citizens who expect the City, based on the Stormwater Fee, they expect the City to come out and do work on private property.  We currently are not able to meet that expectation.  Coupling that with TDEC’s expectation that our program continue to improve are things that are currently…those two things cannot both continue to expand.  One has to expand because it is related to the Permit.  The other one, if it is going to expand, is something that the community is going to have to have input into as far as how much they are willing to pay and what they are willing to pay for.
Milton Jackson:
You see, some of the ditches, if I recall, they were WPA ditches.  That is during wartime they put those ditches in communities and I feel that the government should have something to do with those ditches as well.  If you are paying some of the price of cleaning those ditches out too. It runs all through various communities and that way, we have stormwater runoff from the ridges and places that is polluting that ditch, those ditches.  And that should be included in there just like detention ponds.  See, they run together.  I look at is as, ‘Hey, we got this water running off the ridge, running in this pond.  They build a complex and it is running into a pond they built versus the one that is running from the ridges and mountains into the ditches.’
Bill Payne:
The WPA channels that you were referencing, those WPA channels, the City does perform maintenance on those, because they were essentially left behind by the Federal Government.  The City did step up in the 1970’s and began maintenance activities on that.  That is the reason why I said we don’t do a significant amount on private property because we do go in and maintain the WPA channels.  But those are the only ones of any significance that are maintained in the City.  
Milton Jackson:
You know if you are buying a house and a ditch running through there, you are buying the ditch too.

Bill Payne:
Yes.  If it is within the boundaries of the property, then it is owned by whoever that property owner is and if there is an easement that has been dedicated to the City, the property in the ditch is still owned by whoever owns the property.  The easement just gives the City the right to be able to access that.  However, those that have been dedicated to the City are very few and far between.  

Milton Jackson:
I feel we should look into cleaning ditches in various areas.  Have the inspectors go out and check ditches around the City, because we have a lot of stagnant water in those ditches around the City.
Bill Payne:
I think your comments are exactly the type of thing that we hear from other citizens and that is the reason why the recommendation was to move forward with this Cost of Service/Level of Service Analysis that the type of effort that you are describing is exactly part of what we consider to be a Level of Service.  How much work is the City going to do?  And so I think the things that you are saying need to be looked at as exactly the type of thing that we would look at through this Level of Service Analysis in terms of determining how often are we going to send an inspector out, are we going to send an inspector out?  That is the first question; are we going to send somebody out to check.  That is a question that is going to be answered.  There is a cost associated with that.  There is a cost associated with sending the crews out to do that work and how the inspectors go out, how often the crews go out are questions that we propose be answered by going through this process.  
Jim Moegling:
To me, it seems like that first off you have to define where they are.  Do we have a feel on that?  Probably you have a feel on the problem ones anyway.

Bill Payne:
Right. We do have all of the lists of the chronic problem areas.  Our crews have finished up about 98 or 99 percent of the field work related to the inventory of the drainage system and we will have that information available within the next 45 to 60 days, I expect.  So that is not a problem in terms of understanding where the drainage system is.  I think we have a good handle on that.  We have been able to couple that with the 311 system and with other historical data that we have to be able to define that.  I don’t think it is hard to be able to figure out where the problems are.  Really, the bigger issue is what is the City going to do in those problem areas.  That is the bigger question that we are trying to define an answer for.  And we don’t want to do that in a vacuum as a staff because we recognize that that is something that has a lot of impact.  It means a lot to a lot of people in the City.  So we feel it should be a public process.  
Jim Moegling:
I see that is similar what we are going to talk about in a minute, the detention ponds.  Those are another liability coming down the pike, or are there or soon will be.  

Bill Payne:
Yes.  

Mike McMahan:
Is this an action item for today’s meeting and you’re expecting a motion from the Board to recommend to the City Council the implementation of a Level of Service and Cost of Service?

Bill Payne:
That was what we had asked the Board at last month’s meeting when we presented an outline of what the program was.  Then we prepared this document to go with it.  We had hoped the Board would be able to take an action on it today.

Mike McMahan:
So, you would like a motion today?

Bill Payne:
Yes.  If the Board so decides.  

Mike McMahan:
If the Board is so disposed?

Bill Payne:
And I think the reason for asking for that today again goes back to Mike’s comment a moment ago about this is not something we are looking at in terms of this budget cycle.  But if a rate increase comes out of this, now is the right time to move ahead to make sure that we have plenty of time before the next budget cycle and the next series of Stormwater bills.  So, while we are not asking anything in terms of rate increases from the Board to make a recommendation one way or another on a rate increase.  The timing is correct for us to be able to move ahead because we are looking at a four to six month, possibly timeframe to go through this Level of Service/Cost of Service analysis which would still put us six months ahead of the next billing cycle.  And so, from a timing standpoint, this is why we need to ask the Board for this information now so that we don’t get into a squeeze later, if a rate increase is what comes out of the Level of Service analysis.  
Jim Moegling:
You have an idea of the resources that are required to do this cost?  Are you going to do it in-house?  Contract it?  

Bill Payne:
It would be something that we would look for an outside firm to help facilitate it.  The ranges could run anywhere from the contractor doing all the work to them just being, essentially, providing facilitation and knowledge back to the City and the City providing the rest of those details from a cost perspective, it could run anywhere from $75,000 to $500,000, I guess, depending on how much work you wanted to put in and how many meetings and how often you wanted to have them.  Those are all still some parameters that we need to be defined, which we do not have.  A lot of it depends on how much we ask the consultant to do.
Jim Moegling:
Okay.  Any more discussion?  

Ken DeFoor:
You are asking the Board to give the okay to do this study.  Is that right?

Bill Payne:
When we approached the City Council about October a year ago, so about eighteen months back, when we approached the City Council and told City Council that we wanted to move ahead with doing a Level of Service and Cost of Service analysis, City Council said, ‘We would like for you to present all this information to the Stormwater Board and ask the Stormwater Board to make a recommendation on whether this is something that is necessary and if it is to come back on the recommendation’.  So what we are asking for is a recommendation that can be taken to City Council in terms of moving ahead with this.
Ken DeFoor:
During this time, then, you would find out what this would cost, right?

Bill Payne:
Right.  At this point, we don’t have a specific proposal.  One reason we have not done that is because if the Board were to say ‘We don’t think this is a good idea’ or ‘We think this is something the staff can handle themselves’ or whatever that answer may be, we have not yet approached anybody in terms of making a firm proposal.  We had one eighteen months ago, but we can’t apply that proposal that proposal necessarily today because there have been a lot of things that have changed.

Ken DeFoor:
Thank you.

Mike McMahan:
I have got a possible suggestion for the Board.  Obviously, asking them to sign a check for between $75,000 and $500,000 is a large variation, but typically speaking, in government service, the department will go ahead and solicit the proposals.  They will get the proposals in and they will have varying levels of service and then they could make a recommendation as to which one they wanted to hire, bring it to this Board and have this Board to recommend to the City Council that they hire xyz engineering company to do a study at such and such level.  You would be far more involved in the decision making about what level of service you wanted to get.  And, this time, the Board could request the staff to move forward with a request for proposals to get the definite data in here for a definite recommendation from the Board.  
Jim Moegling:
That was along my thinking.  Take the next step and see somewhere between $75,000 and $500,000.

Douglass Stein:
I apologize for being late and I have not heard the entire conversation, but we have an established level of service already, right?  We are providing service at a certain level.

Bill Payne:
That is correct.  

Douglass Stein:
And the fees that are being collected from the Stormwater fee plus the supplement from the General Fund is sufficient to cover what we are doing now.  And the reason we are being asked this question now is because there is an increasing number of uncared for stormwater detention ponds that are not being looked at, inspected, maintained or anything.  Is that right?

Bill Payne:
That is one issue and that was a separate specific thing that we wanted to bring up.  The reason that we are asking for this is that we do provide an existing level of service based on our current existing costs.  That has never met the public’s expectations of what they expect the Stormwater program to do.  They expect a $20.00 program and they are paying only $2.00 to $3.00.

Douglass Stein:
I thought that the Stormwater program was being mandated by the EPA.

Bill Payne:
It is from a water quality perspective and part of the expectations that we are trying to balance is, while we have these mandates from EPA, there is also the issue of – it doesn’t make any sense from our perspective based on what happened historically whenever the fee was first implemented.  For example, if the decision was that in order to fund the mandated portions from EPA, you had to go up a dollar a month.  That is $12.00 a year for example on a typical residential.  If that were done, the first thing that the public is going to assume is, ‘You’re going up on my Stormwater fees.  I have been calling for eight years now and you all still haven’t come out and done the work in front of my house to fix my drainage problem.’  And so this is a first step in trying to explain to the public – going back to the Chairman’s comment that the public doesn’t really understand what the program is all about.  Part of what this allows us to do is to be able to make a presentation to the public, have some public forums to be able to say, ‘these are some things that we have to do, that we are required to do by EPA and by the State’.  In addition, there are other things that the public would like to see us do.  And if we can balance those two things within the existing revenue, then that is what we will do.  But everybody has to understand these other things always will take precedence and we will always have to do them first.  Right now, the public does not have that understanding.  And rather than get ourselves in a situation where we are forced into a rate increase that the public then has a big backlash against the City, we are trying to take an approach where we can explain what needs to happen before there is a need for a rate increase.  And then if one is there, then we have laid some ground work.  That is the real issue behind this.  The detention pond issue that is later on in the agenda is a small piece and a specific issue that we wanted to talk about but it is typical of a bigger umbrella problem that we have.
Jim Moegling:
Bill, the other part that comes to mind is your review that you gave us.  That big review almost edicted a rate increases at some point if you are going to meet any of the requirements that you saw in that plan that you had.  Am I on base there?

Bill Payne:
Our revenues have been flat.  Our expenditures continue to go up.  Our debt service is eating up a large amount of our available resources.  All of those things are adding up to the point where something has to happen.  Whether that is a rate increase or it is additional subsidy from the General Fund is still a question that has not been answered. 
Douglass Stein:
Your rate structure, your income side of this equation is flat the way it is defined because it is a fee.  It is not tied to the property tax assessment.  It is not tied to anything other than acreage.
Bill Payne:
It is tied to land use.  

Douglass Stein:
Imperviousness.

Bill Payne:
Land use as a function of imperviousness.

Douglass Stein:
It tends to be flat.  Our revenues are flat. They don’t inflate like property taxes.

Bill Payne:
That is correct.

Douglass Stein:
We talked about that last meeting.  It has been a problem since 1993, a problem in the way the thing is set up.

Harry Tate:
Bill, I guess I’m really struggling with myself on why we would want to provide an additional level of service at this time before we meet all the regulatory requirements that are out there.  

Bill Payne:
This is not saying that we would provide an additional level of service as much as it is trying to balance people’s expectations.  If the results of this is the rates and revenues stay the same but now people now have an understanding of what the program is all about and their expectations become lower, then we have achieved the same thing as having a rate increase to try to match people’s current expectations.  So this is not about trying to add more services and add more things to the current program as much as it is trying to balance the two together.  If expectations drop and rates do not increase, we have achieved the same thing.  It is not going to be with 100% of the people and we know that.  But there are still going to be people who are dissatisfied.  We believe that taking this approach can go a long way towards getting the majority of the people on the same page that we are all on.  
Milton Jackson:
Well, this was the same Bill that, if my memory serves me right, this is connected with the Clean Water Act that the President signed into law that all water in the United States will be clean some kind of way.  So each state would have to form their own way of cleaning the water.  So we here just say we will have Stormwater.  And other states will come in and do various things the same way.  All of this is part of the Clean Water Act.  Because, when it was signed into law that this would be a measure to keep our rivers and ocean and things clean.

Bill Payne:
Yes.  This is all mandated by the Federal Government.
Milton Jackson:
See, the people, if you explain this to the public, then they will understand why.  See, we need to reach them more so because that is where the ditches come in at.  If we would explain to them what is going on.  And some ask, ‘Why do I have to pay this?’.  Well, you tell them why.  And a good thing, say you cut your grass in the summer and you lose the emissions, the oil in your cars.  Some people throw batteries and other things out into their yard.  And so things that is not degradable.  And so we have to look at all of these things like that.  And that way, it will get into our water streams and we will have cleaner water.  If we explain that to them.  And these ditches, I wish that, if I’m in order, that you could take this to the Council and see about these ditches.  Clean these ditches out because they are polluted.  They are very much polluted in these areas.  We look at the construction going on, the builders, we look at those guys, but we got to look at these ditches as well.  Because we know what they are doing.  And to be fair with everybody, we have to look at this too.  Look at what we have got running in front of our house.  We got to look at all of this before we can say, ‘Hey, you guys are building this and you are polluting this ground here.  We got to look at all.  We’ve got to bring all of this together.  And then we will be just.  Justice will be served.  
Jim Moegling:
I keep coming back to the differentiation between water quality and it seems like most of your headaches, seems like water quality seems to be pretty well edicted and you have to respond to that.  The other part is drainage.  That seems to be your heartache.  How much is the public willing to pay for?   

Bill Payne:
Right.

Ken DeFoor:
Could I ask three or four really elementary questions?  


Number one:  When I ride down a what I call a shortcut from my house to the mall, I see mud coming off driveways making the roads slick.  Buildup.  Is that part of this stormwater enforcement body to stop that?  Is that a County function?  Is that a Stormwater function?

Bill Payne:
That is a function of the Stormwater Management program.
Ken DeFoor:
I understand.  When I see a ditch being cleaned when a pipe goes under a road and water is coming down to the pipe and it gets clogged up with leaves and all of a sudden we have a lot of rain and the water is over the road.  Is that a County function, a City function of Public Works, or is that your department?

Bill Payne:
That is also a City function and the way the City is structured, it also falls under the Stormwater Management program.  It is not part of what is mandated by EPA, but it falls underneath that same program.  

Ken DeFoor:
So, it is your department’s responsibility to oversee all those issues that are everywhere?

Bill Payne:
It is all within Public Works, but, yes.

Ken DeFoor:
But it is coming back to you.

Bill Payne:
Right.

Ken DeFoor:
Okay, when I build a holding pond which I have built many, it is my problem to keep it up, not the City’s, correct?  I’m responsible.
Bill Payne:
That is correct. 

Ken DeFoor:
Or, the association is responsible to clean them up, mow them, and keep them up?

Bill Payne:
That is correct.

Ken DeFoor:
Keep them unplugged, unstopped.  Okay, when I came on this Board, maybe I came on in a hurry and maybe I didn’t read good enough which is a true fault of mine, but I thought that we were going to enforce penalties and try to  - that the City was behind the times, the Federal Government was bearing down on us and that we needed to get this Board going and we needed to enforce penalties.  Was part of that about raising Stormwater Fees also?  That was part of this Board’s function?  I just want to make sure.

Bill Payne:
One of the responsibilities, whenever City Council made some amendments to the Ordinance.  One of those included a bi-annual rate review.  It also included annual updates to the Public Works Committee of the City Council.

Ken DeFoor:
I just want to know what this Board was really (responsible for).  I mean we are talking about a rate increase here is where we are really headed.  And I wanted to make sure that that was part of the whole design in the beginning.

Bill Payne:
Part of what the roles and responsibilities of this Board include making annual updates to the City Council through the Public Works Committee on the progress and the current state of the overall Stormwater Management Program and what changes or recommendations may be needed in order to make sure the Program has what it needs.  That was one of the defined roles.

Ken DeFoor:
Alright, thank you.

Bill Payne:
Yes, sir.

Jim Hoff:
Mr. Payne, in this Level of Service, is there going to be some consideration of who the responsible party is on some of these issues?  As a property owner, if I have drainage that is going into a City-owned drainage system and my property is what is creating problems for the City, I don’t see where the City pick up on that.  I would expect an inspector to come to me and say, ‘Listen, the reason you are having problems in front of your house is because of what is going on on your property.’

Bill Payne:
Those are issues that we currently address now and drainage within any municipality is a discretionary function the City can choose to get involved to any agree as long as it is uniform across the City.  So if the level of service, for example, got defined that we are going to take the water from the downspouts on the house until it gets to the Tennessee River, that is one way to define level of service.  Another way to define level of service is just as you described where, if the property owner has created the problem, then they are responsible for fixing it.  And so there are a lot of variations in there.  And as long as we are uniform across the City in how we implement that, it can take any number of those in terms of drainage policies and maintenance of the drainage system.

Jim Hoff:
Is that going to going to be defined in your Level of Service?
Bill Payne:
Yes.  It would be clearly defined.  What we would expect is that we would be able to define, for example, is it based on drainage, the size of the drainage area that drains to a particular point in terms of determining what the City takes over and where we don’t or is it going to continue on the same basis if it is in the public right-of-way then the City maintains it.  All of that would be defined in terms of that.  At the end, we would have that level of service defining essentially what the City would do and where we would do that, whether that is just in public right-of-way or also on private property.
Jim Hoff:
Okay, thank you.

Jim Moegling:
Okay, let’s come back to this now, trying to decide what we need to do today.  We could say yes or no, we think you should proceed or not proceed with a study and leave it at that and leave it to the City Council to decide the level.  (That is) one option.  The second option is for us – I don’t think we want to say go ahead if we don’t know whether it is $75,000 or half a million, right?  So we can give you a yes go ahead but come back and tell us what you think it would cost so we can recommend to the City Council.  Or, we can just say go ahead.  I see those three options.  Or, we can say no entirely.  Now we are at the point where is there any more discussion or do we have a motion to do one of those or anybody else got a better idea?  
Cissy May:
I have a question.  On the Level of Service, would you bring in an overall company or would you bid that out and know which company to go with to do an analysis study?

Bill Payne:
We would choose a firm based on their qualifications, their experience in doing similar types of things in facilitating other processes like this.  It would not be necessarily something that you would bid out and you would just take whoever the low bidder was.  This would be considered like a design service and we can select based on qualifications.  
Cissy May:
And would these people then go to the neighborhoods and ask the people or would it be under your people going into the neighborhoods to get the information out to the people and say what level of service do you want?

Bill Payne:
What I at least what I foresee happening at this point is that we would utilize the people from outside to facilitate large community-wide forums for example, 3 or 4 large community forums, over the coarse of whether it is one a week or one a month or 5 in a week, whatever that would turn out to be, but that we would utilize existing staff to go and attend neighborhood meetings, business association meetings to let people know about the forums, explain what the process is and what we are trying to do to encourage attendance and encourage people to participate.  But, then, we would actually use those large community forums for people to be able to come and make their input at those points so that we would be able to condense that into three or four manageable meetings that we could then utilize to get all that input together to try to consolidate it from that point as opposed to trying to do the whole series of individual meetings.  That way, people from other communities can hear what other people have to say.
Naveed Minhas:
Let me just summarize from my perspective as to what we are really asking from the staff’s standpoint from the Board.  


We have gone through the last many meetings coming to a point to be able to tell you that where we are today and that is that our avenues to the expected Level of Service is not in balance.  I am not asking the Board today to say to approve $70,000 or $500,000.  I believe the intent of the staff is very clear.  That is that we do not have a balance in our Level of Service versus the expectations and the revenue for the program. And there needs to be a balance.  There needs to be an education or a process by which we can evaluate if Board authorizes that that are we at a stage now where the City needs to go forward to do that in order to make that balance to happen?  How we do that is not really what we are talking about at this point in my mind.  We are asking the Board that what you have heard so with the Stormwater program is today, do you as a Board think that we need to move forward or the City needs to move forward to do additional evaluation which will be more acceptable to the public.  As we have seen in the past, if staff did all the analysis, it is not easy to sell that concept to public.  If there is a third party involved, it is lot easier for them to educate the public because they will be considered more neutral in my opinion than the staff would be.  So, the bottom line in my mind at this point is for the Board to consider if the Board thinks that we are at a stage and further analysis is required to see whether we need to increase the level of service or do we need to increase rates.  Or how do we balance that?  Again I ask the question and I am going to categorically answer that one question very clearly.  He said, ‘Was this Board created to create a scenario for a rate increase?’  The answer is no.  The answer is the Board was created to make sure that we can expect to have a balance between what the level of service is and what the rates are.  So, no, the Board was not created for that purpose.  I hope I clarified some of that.  

Clyde Sawyer:
Mr. Chairman.

Jim Moegling:
Yes.

Clyde Sawyer:
I have no problem with the idea and need to educate the public.  I think if we move in that direction we will accomplish what we are trying to get done.  But to try to explain to the public all the ramifications of the program, I have some reservations about how easily that is going to get done.  My point is I think we need an educational program from this Board or from Stormwater Management group to the public.  That is my opinion.  How we do it is up for discussion and I say let’s keep it simple.  Let’s get the information out to them and we will accomplish what they are trying to accomplish. That is my opinion.  And I am sure there are some others around the table.  
Jim Moegling:
Okay.  Where are we?  I think again we are at the point for the motion from the Board to what we want to determine for this problem.  One comment that you mentioned; education.    That was one of the requirements from the EPA, right?  And this, to me, would fit in with that.  Beyond the educational program, you want input on dollars versus results from the City people.  But the educational part of this is tremendously important, I think.  
Bill Payne:
Yes.  I would add to that ultimately this is unfunded mandate from the Federal Government that has been pushed down.  The State has not given any funding, so ultimately, when we talk about the education is mandated by the EPA, the payment for this entire program ultimately is falling on the backs of the tax payers and the utility rate payers for the Stormwater fee within the City of Chattanooga and that is the reason why we feel the need is so important to explain this to those people.  Because, ultimately, they are the same ones that are having to pay for this program.  The fact it was unfunded from the Federal Government just forces this to become a local issue.  

Jim Moegling:
The educational part is mandated.

Bill Payne:
Yes.

Jim Moegling:
The satisfaction of the citizens is..

Bill Payne:
They would probably tell you the care less whether people are satisfied with the program or not or satisfied whether they get their money’s worth.  All they want to see is that we are meeting the requirements.

Mike McMahan:
Clean water.

Jim Moegling:
So that there is a line between that – we have to do the education.  It is mandated.  The other is pretty much a City function to try to – for the people to understand is, if not pleased, satisfied.

Ken DeFoor:
So would it be in order for us to give the staff the opportunity to find a company and procure a price for this study?  If it is, I would make a motion that we do that.

Harry Tate:
Second.

Jim Moegling:
We have a motion and a second that the staff will move forward and find the cost estimate and bring that back to the Board.  We want the Board to look at that when it comes back?

Bill Payne:
Yes, sir.

Jim Moegling:
Okay.  Bring that back to the Board for our perusal.  Let’s go ahead and vote on that.  Everybody in favor say aye.

(Aye’s heard on tape)

Jim Moegling:
Opposed?

(No opposed heard on tape)

Jim Moegling:
Okay.  That motion has passed.


Bill do you have an idea time wise?

Bill Payne:
It is entirely possible that we may be able to have a proposal by next month’s meeting.  We would certainly try to push it as quickly as we can.  We will have to talk internally about what process we want to go through in terms of selecting someone to fit that in that category.  Most likely, we would definitely have something by September, whether or not we can have anything for the August meeting, we will just have to see.

Jim Moegling:
We went through something similar with the North River development plan.  I thought that was very positive.  Being from there and the zoning advisory board for that.  That went over pretty well.  We had pretty good public participation, not nearly as much as we would have liked, but still pretty good.  
Bill Payne:
Mr. Chairman, if I may for just a second, I also wanted to introduce to the Board Gregg Albritton with my promotion up to the Assistant City Engineer, the Stormwater Manager position in terms of taking care of drainage and flood control is something I have been doing as well as my other duties.  But in the last, I guess, effective July 1st we have selected Gregg.  He is an Engineering Project Manager within the Engineering Division and those duties of 311 calls, drainage response; working with some of the flooding issues that plague some of our citizens is going to be something that Gregg is going to tackle.  So, I just wanted to introduce Gregg to the Board.

Ken DeFoor:
It sounds like he gave you the “hot potato”.  

III. Detention Pond Maintenance Issue

Jim Moegling:  
Okay.  Detention ponds.


Who is going to tell us about detention ponds?
Bill Payne:
I guess it is a joint venture between Mo and myself.  So, with the detention pond issue, this, as I mentioned earlier, this is a specific issue which points partially to some of the expectations but more so to the issue of there is this looming possibility that the City potentially faces in regard to the detention ponds that are being developed.


The NPDES Permit from the State of Tennessee requires the City to control discharges from both new development as well as redevelopment including standards and specifications on how much water, both the quantity and the quality of the water that gets discharges from those sites, evaluating Best Management Practices as well as developing and implementing maintenance requirements on those privately owned detention ponds.  We have already heard some reference to that as Mr. DeFoor mentioned about that being an issue of the private property owner.  But, as we are going to talk about here in just a moment, that sometimes can be an issue that could come back to the City.  As part of the background, City Code Section 31-311 talks about what the proper design standards are for those detention ponds, controlling storm events up to and including 25 year storm and evaluation of the site for the 100 year storm event as well as water quality by looking at the first ¾ inch run-off off of the site.  In total, there are more than 1500 private detention ponds that have been build in the City and for commercial sites where you have a retail establishment, an office establishment and it is all essentially a single owner, maybe there are multiple tenants, maybe there are some multiple owners, that is not too big of an issue.  The bigger issue that we run into is on residential subdivisions where these ponds in some cases are built on community lots with other amenities like clubhouses, swimming pools, tennis courts, other things like that.  Sometimes they are built on individual lots which do not have anything else besides a detention pond on them.  And we also have cases where they span across multiple lots.  Say two or three or four or five individual lots that have homes built on them and at the back there is a drainage and detention easement and so there is this detention pond that winds up being owned by those few even though it serves the entire subdivision.  Current practice of the City is to require those ponds to be built on separate individual lots and those typically are still in the ownership of the developer on the site.
Mike McMahan:
What happens if the developer decides he doesn’t want to pay the taxes anymore?  

Bill Payne:
That is one of the points I was going to bring up.  This is just an example of some of the things we are talking about.  The picture on the left is an example of a pond that you can’t even see the pond for all the vegetation that is there.  It needs to be mowed.  It needs to be maintained.  It needs to have sediment and other debris picked up and collected out of it.  Whereas the picture on the right is an example of a well maintained pond that is being mowed.  It is being cleaned.  It essentially just looks like a depression on the side but it is not unsightly and not overgrown. 
(Tape ended)
(Continued) The ones that are on individual lots and sometimes even for the ones on community lots because they tend to be pushed over to the side and it is kind of hit and miss on the ones that are across multiple lots.  Sometimes if the people consider that to be part of their yard, then they mow and maintain it but that is typically all they do.  They are not looking at anything else that may need to be done as far as work on the pond.  And, getting back to Mr. McMahan’s comments, the City becomes responsible for any of the individual lots that are still owned by the developer.  The owner, if that developer chose to not pay the taxes and defaulted on those, ultimately that would become a back tax property and would ultimately come back to the City and the City would be the one that was irresponsible.  So it is an issue that we think is out there that needs to be addressed at some point.  Certainly, the issue of these private detention ponds inside residential subdivisions is one of the big issues that needs to be addressed in the Level of Service issue.
Jim Moegling:
Let me ask you a question.  You said it comes back to the City as a back tax.  Is there an additional cost put on that tax or a lien type thing for the fee?

Bill Payne:
To my knowledge, once they default on it and they don’t pay the tax, Mr. McMahan might be able to answer that a little better.  But once they default on the taxes and the ownership reverts from them to the City, at that point any problems that arose with that particular piece of property are the City’s responsibility and the only person that a lien would be placed against at that point would be the City itself.  

Jim Moegling:
That is after the City has taken the property?  

Bill Payne:
Yes.

Jim Moegling:
Is there any cost added onto the tax?

Mike McMahan:
If you have a lien established ahead of time and somebody would be willing to buy that parcel, we possibly could recover the price of the lien.  But the problem with the lot is it is being devoted to a detention pond, it would have no market utility so you wouldn’t get a buyer.  So the City ultimately is going to end up with the whole thing.

Jim Moegling:
So the City inherits detention ponds that aren’t worth anything.

Mike McMahan:
Right.  They aren’t worth anything except for that purpose.  

Bill Payne:
Except to spend money on maintain it.

Jim Hoff:
Bill, could I ask one question?  Do your inspectors find when they go out to talk to people about the detention ponds, will they know they were supposed to  maintain these in all instances or what do you normally find?  

Mounir Minkara:
Well, actually, lately the City haven’t been doing a good job in inspecting detention pond.  The City been busy inspecting construction sites.  So we just re-initiated this program.  However, we started two month ago and Tim might have more comments on how the owner react.  Tim McDonald is our Water Quality Coordinator.  He is in charge of the inspection program.  
Tim McDonald:
Thank you, Mo.  To answer your question, we have part of the process, and I think Bill will get into it later, (we have a firm that we contracted with to go out and do these initial inspections) and I go out with them once a week to observe what they do, to meet with them to see how many they have done for the week and we review everything they have done.  Their approach has been to contact the property owner first and let them know they are going to be there and while on site, if there is in fact somebody present, at that location, they go over what they are doing and give them a brief summary of the needs that need to be met on that pond.  I have been with them and we have met people who have said ‘What pond?’  ‘What am I supposed to do with it?’  We have also met people who said ‘Okay, I will take care of it.  I know I need to maintain it.’  The majority of people have simply said ‘What am I supposed to do with it?   I know it is there.  I don’t know what to do with it.’  Does that answer your question?
Jim Hoff:
That is kind of what I was expecting.  Thank you.  

Milton Jackson:
If they don’t build a detention pond, and run the water into a wetland, what are we going to do about that?  This development on 37th Street built no detention pond at all.  The water is running through about a six inch or a ten inch pipe running down through a wetland area and it was allowed to be built like that and a lot of people go through and see that place there.  Are we responsible for that or is that within the realm of the law?  

Bill Payne:
I think that site you are talking about is a commercial or industrial site and the need for detention is based on how much development occurs on the site.  If there is very little development or if they offset adding impervious area in one area by taking it up in another, then they would not be required to put in detention.  So the requirement for detention is based on how much of an increase in flow there is coming off the site.  So, that one is a little more difficult.  In those cases where it is on a commercial site and there are other issues, that is not one we are concerned with that will come back to the City in terms of our responsibility because if, for example, they did go out of business and they defaulted on the taxes, that still is a marketable piece of property that the City could turn around and sell and then that owner would become responsible for that.  
Milton Jackson:
Well, see, this property, it is built on a wetland and then they turned it to a ditch and the water runs into a storm ditches.  Now, if we look at all that, I see it every day and then we have other areas that we don’t look at; the area like on Midland over there, the water runs from the property on Midland down into the wetland.  Out there, it is running from the units on down to 37th Street into a wetland.  What’s the difference?  

Bill Payne:
We would just have to take a look at that.  I am not familiar enough with that to know the specific details to be able to respond to that, but I can get someone to look at it.
Milton Jackson:
You know, I hate to pass judgment on anyone and tell them no you can’t do this, then here’s somebody else, Joe Blow is doing the same thing over here.  It is not within my reason of doing.  I can’t do things like that because I want to be just with everybody.  

Bill Payne:
Sure.  

Milton Jackson:
See, and the Board have to be just with everybody.  See, we can’t say you build a detention pond.

Bill Payne:
I’m sorry, I was going to say what we are talking about today is not about the requirement, whether or not to build a pond or not. What we are talking about right now is more focused on what happens when the pond gets built and it is in a situation where that could revert back to the City’s ownership and ultimately the City’s expense in order to maintain that.  So I understand your concern about being fair and making sure that we have the developers, everybody in the same situation has to meet the same criteria and I believe we do as good a job as we know how to do in terms of making sure that we are fair and consistent with everyone across the board.  But what we are talking about with this is not a question of do we require them to build it or not.  It is a question of what do we do after it has been built.  

And I guess the final bullet on this slide just goes back to the issue of just like we have talked about.  The City has a lack of adequate resources to be able to do many things that we are currently trying to do now so we do not have additional resources or the ability to maintain or enforce some of those maintenance requirements or to perform that maintenance ourselves.
Jim Moegling:
Let me ask you a question.  When you build a retention pond, that is defined in a residential area and the lots that would drain to that detention pond are defined?

Bill Payne:
Yes.  Yes, they are defined.

Jim Moegling:
So we know who is using it.

Bill Payne:
That is correct.

Jim Moegling:
I guess my feeling is if you do a development, at some point in time, you would turn that maintenance over to the association.

Ken DeFoor:
And the most of the people I deal with don’t mind it because it enhances their property values.  And I think the big issue here is (and I don’t want to run this over any longer than it is) I know one particular person I talked to some years ago and we were having coffee or a drink or something and he was telling about his subdivision.  And he was trying to get out.  I said, ‘what are you doing about your holding pond?’  He said, ‘Well, I’m just going to bankrupt that corporation and it will go back to back taxes and then the City will have to deal with it.’
Jim Moegling:
That’s what I just heard.

Ken DeFoor:
That is not every day.   I guess my point is most people are aware of how this looks and most people are aware of how it affects their property values and most people that I deal with, which might be a little unusual, are very interested in keeping that mowed, cleaned.  We even sod ours.  You’re not going to get everybody to do that, but most people have a pretty good attitude about it.  It is that rogue element that you’re going to have to deal with because they intend to turn that back over to the City one way or the other.

Jim Moegling:
So, if we took your subdivision, well defined detention pond from day one.  Everybody has bought theirs and responsible for that cost.  Immediately go to the individual land owner that is using that detention pond.  Is that possible?  A fee?
Steve Leach:
We have a couple of scenarios.  We really have a couple of scenarios.  I’m Steve Leach, Public Works.  Couple of scenarios:  You’ve got extremes.  You’ve got one side where you have eighteen property owners who have some sort of undivided interest in a lot that has all the stormwater going into it.  So you have eighteen lots in the subdivision and the nineteenth lot everybody has an undivided interest in this lot and it is a stand-alone lot.  And they are all theoretically an owner.  They all have an interest in it.  The other side of that might be you have the same nineteen lots but the detention is on one lot.  So one property owner has that.  So you have got a range of options here.   One eighteen with undivided interest and the other side of it is one lot owner that everybody’s drainage goes into his lot.  The advantage to this scenario is that you have one property owner who can build on the lot, but has to maintain the stormwater feature by himself.  This one, you have eighteen, but that is a stand-alone lot that could go back to the public because nobody pays taxes on it or nobody maintains it.  So you’ve got a range here and there is really no good solution.  I think we have used every one of those solutions to try to make it work.
Jim Moegling:
But the one that is the potential cost to the City is the one that nobody owns.  

Steve Leach:
Everybody owns.  Nobody takes care of it.
Jim Moegling:
Can you start from day one and impose a fee on those that pay that this pond cost to maintain is divided by 19.

Steve Leach:
Mr. DeFoor can probably answer this one.  I don’t know if you could find anybody that would want to, although it is a buildable lot, anybody that would want to buy this with a big stormwater detention in the back yard.

Mike McMahan:
That is where the water runs. (Laughing)

Ken DeFoor:
No, they wouldn’t.  And they see it as mosquitoes and hazard.

Steve Leach:
A huge liability for them.

Ken DeFoor:
Yes.

Ken DeFoor:
So you have got the extremes and in some places and I don’t know.  I haven’t asked staff, but some places if you look at how many we have out there, how many of them are problematic whether they are being maintained; you really kind of look at that first and say ‘what is our problem?  Where have we had the best results?  I don’t know at this point, but, I can tell you from a development side, nobody likes this one.  Everybody likes that one to begin with and then it may end up with the City owning it.  
Jim Moegling:
Well, that’s because of the cost, Ken.

Ken DeFoor:
Right.  My covenants require that all members maintain that pond.  I don’t want to get into legislating how people set up their by laws and covenants, but it is pretty clear in all my things that everyone is involved and responsible as property owners for that pond.  

Mike McMahan:
We could get into some of that.  The subdivision approval where there are eighteen or nineteen different lots going into one, but you still have a hell of an enforcement problem.

Jim Moegling:
Not if you add it to the Stormwater Fee.  

Mike McMahan:
Well, you could do that too.  That could be another mechanism if you fail to enforce and if we have to do it, then you will be back-charged basically for getting a bill.

Jim Moegling:
Here’s the fee.  It is in there.  If you maintain it, we give it back to you.

Steve Leach:
One of the scenarios would be that – and in some cases this does actually occur where you have five or six that back up to the stormwater feature – each one of those own a part of it.  The balance of the subdivision really does not have any ownership.  So, you’ve got a spread kind of how this might work.  And in that case, you have three or four people to go after, not eighteen.  But you still have the issue of this.  Well, in some cases if you have a stand-alone lot, you have an undivided interest between eighteen people.  In this case – the middle case – where you have four or five people sharing that and their property lines actually may go through it.  It’s not a stand-alone lot.  Their property lines go to the middle of it, for example.  And then they have – they are around it.  They each have a little piece of the pie and so they are all property owners.  And so they are likely going to be a little easier to get than the stand-alone lot that is out here that nobody has any interest in.  It’s by itself.  It is easy to go back to back taxes.  So, if you sp lit the interest where they actually have a piece of it, real property that goes to the center, then it is a little bit easier to grab them and say ‘You need to maintain your property like you said you were going to do.’  But the stand-alone one is going to go back and the other side - the single property owner – that is not a good one.
Jim Moegling:
That’s what I’m trying to say.  If you impose that fee on the people that actually are draining into that, right?
Ken DeFoor:
Yes, if you could.

Mike McMahan:
That is a theoretical possibility if we can find some way to manage it.
Jim Moegling:
And say, ‘It’s your responsibility.’

Mike McMahan:
Theoretically, if you don’t manage it yourself and we have to do it, you get charged for it next year.

Ken DeFoor:
You’re going to have to have someone bird-dogging every new development.

Mike McMahan:
Every one.

Ken DeFoor:
And that is going to be something else that we will have to get a study for.

Jim Moegling:
Well, I thought about that when we said owner responsibility is the property owner.  Who checks the maintenance?  And why can’t we make a requirement that there is a yearly report or something from the association that is responsible?  

Steve Leach:
It is just the implementing of something like that.

Mike McMahan:
It is hard to implement yearly reports.

Ken DeFoor:
Fifteen hundred.

Mounir Minkara:
I have been reading like what other municipalities have and they do have something.  Like Raleigh, North Carolina, they do have required annual inspections to be done by a professional and this report needs to be sent to the City.  But in some cases, if we assess a special fee for those who discharge or use it, should we give them an option:  ‘Well, if you’re not going to get them tended, then we ask this fee, but if you  maintain it, we’re not going to ask this fee.’  And if we get them maintained don’t we need some covenant, some document allowing us to access it if you don’t have a way to get there.  So there is some legal issue that I think we should consider.  
Ken DeFoor:
I have one suggestion:  I’m sure my fellow developers are going to be not happy with me.  But before the first building permit is issued in that development, you could ask for a copy of the part of the covenants in that association agreement that show where all property owners (now and in the future) will be responsible for those ponds.  And after you get that, before you issue your first building permit, you would have it on file that the association might be covering the responsibility of all future owners in that development that they see it, they read it, they know it is part of their deed that they are responsible, possibly.  That is just something else, more red tape.  
Steve Leach:
I’ll tell them you said that. (Laughing)

Mike McMahan:
I think it probably works much more in a commercial setting.

Ken DeFoor:
Yes, we just don’t have these issues, but I see them in residential all the time.  Initially, I think you saw like in the entrance of subdivisions where they put the big detention pond and I don’t know if they were on somebody’s property.  They were certainly adjacent to a home and sometimes because of the way the land lay the drains all kind of went down to where the subdivision road intersected the main road or the access road so these big ponds would be setting out here and I think you would have better maintenance and also level, quality of subdivision, but you have better maintenance when they are kind of all visible.  If it is in the back someplace, nobody ever sees it; it just doesn’t get (attention).

Jim Moegling:
Turns into a wetland.


What are you asking the Board from this, Bill?  Just to think about it?

Bill Payne:
That and we wanted to see if the Board had anything, any other possible suggestions to add.  Or if there was anyone in particular that the Board thought didn’t sound good or weren’t worth pursuing, possibly.  We are in the process of reviewing the current Ordinance and going through to try to figure out what our possibilities are in terms of mechanisms that we have.  And so the Board’s input is certainly welcome.  

Jim Moegling:
So your main concern is the one that through the corporation reverts back to the City for maintenance?

Bill Payne:
Or where there is no corporation and it just reverts back I mean where there is no association and it just reverts back to the City.

Jim Moegling:
Anybody got any ideas?

Mike McMahan:
Well, it could be part of the Fee structure to have any publicly maintained whether it is publicly maintained because it is defaulted to public ownership or publicly maintained because a private entity didn’t maintain them.  There could be some that basically putting an addition to the following year’s Fee for any expenses that were incurred the preceding year in maintaining the drainage facility, the detention pond.

Jim Moegling:
Now, let me be the Devil’s advocate for a second, okay?  I’ve got a brand new subdivision and I develop it and I pay my $35.00 a year.  Why couldn’t the City take care of it?  
Mike McMahan:
Well, that could be in your Level of Service and that would actually be the easiest way for the City to assume responsibility for all.  But then you have an increased Stormwater Fee there that everybody pays.  And that may be the answer.  

Bill Payne:
I think Mike hit the nail on the head by saying it’s got to be a part of your Level of Service and that gets back to Agenda Item Number 3 and I’ll leave it at that.

Steve Leach:
You know when you are buying a house and this sales person is selling you this house, they’re not going to sell you the stormwater feature.  That’s not an issue.  You start to sign all these papers and all that.  I think the problem usually goes to it’s not the initial purchaser maybe or the initial developer.  When the developer leaves that subdivision after a certain point and time, you’re out of there.  It’s that future maintenance issue that we’re looking at.  You know, initially, it’s going to go all fine and dandy, but maybe it’s the subsequent buyer.  They don’t know anything about it.  The pride of ownership is not quite at the same level as it was initially and we inherit these problems and the only time we might hear about them is if it creates a problem.  And, frankly, with that many of these detention facilities, they kind of just get lost in the shuffle.  And so the question is: What is the best form of ownership that will insure maintenance in the future?  And I think that’s what we have been wrestling with at staff and I don’t know if there is any answer and maybe there is a multiple of answers, multiple choice that we have to make, but my perception is I’d rather stick it on one person who has a billable lot and just make them responsible for it.  Because then we only have one person to go after, not five or eighteen or whatever.  That is coming from our side.  I realize from the development side that’s not a good solution.  So, anyway, a dilemma.
Harry Tate:
Special fees – will that require a City Council ordinance?

Bill Payne:
Yes.  Any additional fee or even the mechanism Mr. McMahan talked about for being able to recoup our cost, I think we’re required to go back to City Council.  
Mike McMahan:
Yes.  

Jim Moegling:
Anybody, what do we do?  We have heard what Bill has to say.  Do we have any direction to the staff, anything we want to?

Cissy May:
I really like Mo’s suggestion of an annual inspection and then if they haven’t had their annual inspection, go out and check the pond and, if it is not up to code, then they get something imposed upon them or something refunded to them if they have paid that.  That seems more doable (thing)

Douglass Stein:
And I agree with what Ken suggested – that the responsibility for the pond belongs to the lots that empty into it.  It is appropriate.

Jim Moegling:
At the very minimum, it sounds like we need to do something to keep those lots from coming back to the City as a liability.

Steve Leach:
I think the sad part about all this is we don’t want that to have to occur.  We don’t want to have to.  We’d rather be able to go out there and the systems be working, because that’s what we’re all about.  So everything is sort of a negative, not a positive.  And, really the positive, we want stormwater and we want clean water.  You know that is the positive side of that argument.  The negative side is if we have to take them to court, send them bills, charge them extra fees and I think that is were the staff’s dilemma is.  I guess the easiest thing to do would be hire more crews and divide it up in a five-year cycle or four-year cycle and just go clean them out.  You know if that is what it is going to come to.  Because, ultimately, what we are trying to do is for the public good which is to have the maintaining stormwater features that work and don’t pollute the streams and etc.  So there is really no easy one to this one.
Ken DeFoor:
Okay.  Well, let me say this:  It appears that we have a potential of 1500 ponds that could be a problem – maybe.  

Naveed Minhas:
That’s 1500 as of today with more being approved and built every day.
Ken DeFoor:
Okay, let me tell you a one-man experience.  When I do the bylaws on my buildings, nobody reads them because they are this thick.  I just say this: ‘Look, if you don’t maintain your property, the association will come in.  It will maintain it.  It will bill you if you.  If you do not pay us, we will lien your building and we’re going to sue you.  And everybody’s pretty happy.  Never sued anybody.  If there was a way, a simple way, when the development is started that the bylaws were created and a lot of people don’t like to record their bylaws right off the bat because they like to change them.  But that one sheet of the one area where everybody that is going to be involved in this development is going to be responsible for these holding ponds.  It becomes part of the legal documents of their ownership in the future.  Then people will, I think, agree to that once they are notified by the City to clean it up or, if the City will clean it up, and we’re going to bill you and if (you) pay us, we will go down to this Stormwater Board and impose a fine on you and we are going to get our money.  I think that will work.  What you are going to do about these old ponds, I don’t know, and what I don’t want to create is more red tape for builders.  If there was just some little thing that everybody signed off on at the beginning of the development agreeing to perform the maintenance.
Jim Moegling:
And that’s going to come back to the individual.

Ken DeFoor:
Yes. They’re responsible for those ponds.  Now this existing problem we have, I don’t have an answer for.

Naveed Minhas:
Let me ask you, Ken, a question.  Being a developer, how would you react to Item 3 where up front you assess the present value of the future maintenance cost?  You pay it to the City and then your hands are off of it and we maintain it from that point on.  There are no legal papers then required.  There is no property people.  There is no suing each other because that’s what basically is going to happen.  It is already happening.  We are taking care of it already.  And I believe, like Steve said, in the beginning when there is a pride of ownership, you take care of it, you mow it, it is a brand new development and the property changes hands and people forget even there was a pond over there.
Ken DeFoor:
Right.  If the fee is reasonable, that would solve the problem.  I would agree with that.  

Douglass Stein:
You’ll have a lot of resistance to that, though, because developers are developing the project so it competes with projects that are already existing that hadn’t had to do that and it is going to raise their cost and just everybody is not agreeable as Ken and I might be.  
Ken DeFoor:
That is very true also.  

Douglass Stein:
They’re going to fight that.  And they’re going to unleash the AGC and Homebuilders and everybody else in here to fight that.  They won’t like that, anything that raises their cost.  

Ken DeFoor:
And to me that would be the best one, but that’s going to be an impact fee.  And that’s when you will get their attention.  I don’t know what reasonable is.  And, here again, I might not be the person to be advising you because I don’t have stormwater pond problems.  You probably need to get somebody who does or has had more residential phases than me.  I’m sorry, Doug.

Douglass Stein:
Well, these things have – the water company imposed something like this on their water when you were building the water line.  You were giving them the water line; you paid them to take it.  

Ken DeFoor:
Yeah, I didn’t like that.

Douglass Stein:
Nobody liked it.  So you have got to be in a position where you’re almost unassailable.  The water company practiced a little bit stronger position than the City Government as far as that goes.  So, all I’m saying is Item 3 is very easy and probably the most reasonable fix, but it will be a political problem for you.
Steve Leach:
I think one thing; I just asked the staff, one of the things when you try to solve a problem you’ve just got to try to figure out what it is.  I think one of the things we are doing right now is looking at the commercial side and trying to figure out you know we’re not having any problems with this  with Mr. DeFoor, but we may be having with Mr. X or something like that.  So, one thing I think I would want to do is figure out what the problems are on the front end like if we got subdivisions and it’s not really been a problem other than just notifying people and saying, ‘You’ve got maintenance issues that you need to address’ and they just go and do it.  So, I think maybe from our staff’s side we probably just need to make sure we know what the problems are first and come back and try to categorize them and see where the issues are.  Because, frankly, the commercials might not be a problem.  

Douglass Stein:
Well, another thing is that take residential builders who have designed or built their ponds so they don’t require maintenance or they are maintaining their ponds and now in their future developments they’re going to have to pay because they are going to have to pay the cost for the folks that aren’t doing things right.  They’re not going to like that either.

Ken DeFoor:
Scratch my suggestion. (Laughing)

Douglass Stein:
It’s just a tough thing.

Ken DeFoor:
I’m not the guy who really could advise you on it because I don’t have the experience of problem ponds.
Jim Moegling:
You know it would be interesting to see what the residential builders association suggests.
Douglass Stein:
The homebuilders would be the place to go and ask, because that is where the main problem is.  

Ken DeFoor:
Yes, I suspect it is.

Douglass Stein:
And there are some that I am aware of.  Some subdivisions that I have seen being involved with construction where the pond is not on any property that the developer still owns, it is not on any property that the homeowners association owns and there are some problems out there.

Jim Moegling:
I guess the consensus is we don’t know, Bill.

Bill Payne:
We were looking at it before.  We will keep looking at it until we can tackle something…

Douglass Stein:
I think you will get some good feedback from the Homebuilders Association. 

Steve Leach:
Actually, I have got to speak to them tomorrow I’ll put that on my list.

Jim Moegling:
Okay, the other item is the addendum to the Enforcement Protocol.

Mounir Minkara:
Mr. Chairman.  Can I go back to the previous item?  Can we work as a staff on an enforcement protocol to deal with this issue with detention ponds?  Because now we are inspecting them but we don’t have ‘good teeth’ to enforce them.  It is not in the Enforcement Protocol that we work on in the past or in the Ordinance.  This is something that you might recommend as an action for us to proceed on.  
Douglass Stein:
Need to figure out what to do.  I think a lot of the time; the problem is going to be that nobody owns the property.
Mounir Minkara:
Right.

Douglass Stein:
Who are you going to enforce on?

Mike McMahan:
Yes.

Mounir Minkara:
Well, the users.  You know we can go back to the users and find out where the users are.

Mike McMahan:
You can’t enforce against the users just because they happen to discharge to a pond someone else has failed to maintain.
Jim Moegling:
That isn’t going to bother you to write the enforcement protocol though.  What you are going to define is you are inspecting through such and such criteria and then if it isn’t met, you are going to do so and so.  Who it goes to is another question.  Am I correct?

Douglass Stein:
I think we need to define the problem.

Jim Moegling:
Yes.

Mike McMahan:
Yes.  You need to define the problem before we can figure out how we’re going to address it.

Douglass Stein:
You may have five different sub-classes of problem.  You may have a developer that doesn’t maintain his ponds.  You may have a developer that abandons his ponds.  You may have homeowners associations that own ponds.  You may have ponds that are part of somebody’s individual lot.  You may have ponds that are not on anybody’s property that is associated with the thing that got designed in.
Mounir Minkara:
But for those who we know the owner like industrial or commercial, if we know who the owners are, and they still not maintaining it, can we do enforcement?  

Douglass Stein:
I would think so, yes.

Mike McMahan:
Do we have a standard of maintenance that we could even?

Mounir Minkara:
Yes, we have it.

Mike McMahan:
Written in the Ordinance?

Mounir Minkara:
Yes, we have a manual that we have developed.  But it is not an ordinance, no.

Douglass Stein:
I think if somebody has built a detention pond, I think it is pretty clear how they are supposed to function and be maintained.  

Jim Moegling:
So, what are you asking is then go forward with to define the types of penalties you would impose?

Mounir Minkara:
Okay, I guess we will go over detail of the issues and then we will do the enforcement letter?  We can do it three months, I think. Yes. 

Steve Leach:
So in three months we should be able to more define what we have got.

Mounir Minkara:
We doing the inspection now and hopefully we will have a good idea.

Douglass Stein:
I would think the existing Enforcement Protocol would apply to those things too.  Does it not?

Mounir Minkara:
Well, this is one reason we going to move to the next item.  We added one for the accidental discharge and you may or you may not agree with whether we need it or not.  

Jim Moegling:
If we stayed with our present protocol, the only thing that I would see is if they didn’t do the Best Management Practices.  There are a series of civil penalties.  Those might be too severe for retention pond maintenance or may not.  I don’t know.
Mounir Minkara:
Yes, the existing protocol is mainly dealing with construction during the construction phase and doesn’t deal with after the fact.

Clyde Sawyer:
I think it would be proper if we go ahead and draft a proposal to start working in the direction of developing one an amendment for that purpose.

Jim Moegling:
Such as they have done on emergency spill in other words?

Clyde Sawyer:
No, I am saying on the detention ponds.

Jim Moegling:
Yes, I’m saying but similar to what they have done on the (emergency spill)…

Clyde Sawyer:
If you think that’s a motion, I will make it.

Jim Moegling:
Oh, go ahead. Yes.

Clyde Sawyer:
I make a motion that we ask the staff to go ahead and prepare a draft of an additional addendum for the protocol for the detention basins.

Douglass Stein:
Second.

Jim Moegling:
Okay, we have a motion and a second.  Everybody in favor say aye.

(Ayes heard on the tape)

Jim Moegling:
Anybody oppose?  Motion passes.

Okay, next item.
Mounir Minkara:
Yes, sir.

IV. Policy Memorandum/Addendum to Enforcement Protocol
Mounir Minkara:
Okay, the next item is on the Enforcement Protocol for emergency spill response and mainly assessing civil penalties so we are able to assess civil penalties for major major accidental spills.


A background:  It is also under the State NPDES Permit we are required to have a program to respond to contain and to prevent future spills, accidental discharges.  We average about seventy (70) incidents in a year and it consumes over a hundred hours of our staff and we are on call twenty-four hours, seven days a week.  We respond with the fire department and the police department when we have a spills on the highway and wreck or if we have somebody who spill anything.  And it is mainly diesel fluid that we respond to.  And we consider accidental major response if we have over ten gallons of spills or if it has a direct impact into the “Waters of the State” or our MS4.  Here is some examples of the recent incidents.  This is the first one DeButts Yards where we have a few trailers that sunk into is it Citico Creek?
Tim McDonald:
It was Citico Creek.  Yes, there were actually two rail cars that were derailed.  Two of them feel directly into Citico Creek.

Mounir Minkara:
Okay.  And the one on the right was a spills of about thirty-five gallons of diesel that the driver left I think the valve open and he took off and he did not notify us directly/immediately.  Why we are doing this, we have been doing this for so many years and we are spending a lot of time in it.  We are spending a lot of our time.  The staff will be gone overnight or overtime and then we don’t have any way to recapture our losses in terms of staff time or materials.  And it was requested by the State during the inspection last June.  


Okay, and like I said, we are not going to be enforcing this to across all time.  We are only going to do it for significant spills only.  The way we like to do it is we will issuing Notice of Violation and issue a civil penalty just to recover the labor and the material cost.  Material could be anything like spill response material or laboratory testing to test the stormwater samples and if there is damages to the stormwater infrastructure.  And in front of you, there is this protocol that we drafted.  It is only it is two pages and it goes over the process.  I’m going to give you an example of the previous spills.  Here on June 13 this spills we spend on it about five hours and the total cost was - it cost us about hundred and ten dollar ($110.00) and we multiply this by two so the total cost was two hundred and eighteen dollar ($218.00).
Douglass Stein:
And the railroad had to pay to clean it up.  They had to get the machinery in there to hoist those things out of the ditch.

Mounir Minkara:
Right, they have their own cost, but we trying to recover our own costs.

Douglass Stein:
And our own cost in responding to that were two hundred and twenty dollars?

Mounir Minkara:
No.  The one on the right was two hundred and eighteen.  Do you remember how many hours, Tim, you spent on the yards?
Tim McDonald:
At the yards?  The incident was on Friday afternoon and I was there until about nine o’clock.  At that point, we all dismissed until the railroad could get people in to move the cars.  I was back at one o’clock in the morning until about three as they pulled the first car out, was back in the next morning about nine when they pulled the second car out.  And then as a follow-up on Monday, I was there for a couple of hours.  So there were probably about twelve or thirteen hour’s total.

Douglass Stein:
Did you have any materials involved?

Tim McDonald:
No, sir.

Douglass Stein:
So, in an incident like that, was Norfolk Southern Railroad the responsible party?

Tim McDonald:
They were.

Douglass Stein:
Did Norfolk Southern Railroad – were they fined by the State?

Tim McDonald:
I don’t know.

Douglass Stein:
I mean, could they have been fined by the State and Fed and they paid their own clean-up cost?

Mounir Minkara:
Fortunately, there were no spill at this incident.  And, even if they had a spill, I don’t think the State will fine them, not immediately unless there is major fish kills and it has to go to the State central office and could have probably taken a year if they decided to fine them if there is something major.
Mike McMahan:
Going back to Doug’s point, the last time I was involved in a spill at DeButts Yard, it cost the railroad eleven million dollars to clean up the spill and we may have had twenty hours of staff time out there.  But that was a drop in the bucket and you are right; hey are required, in the event of a spill, to hire an emergency contractor to come in and do the remediation as son as possible.  Now, if we had to put up boons or we had to do something to protect the environment until the railroad comes, then we are obviously entitled to recover those expenses from the railroad.

Douglass Stein:
That’s right.

Mike McMahan:
And I don’t know that we need a civil enforcement protocol to send them a bill and say ‘you owe us’ whatever it is.
Douglass Stein:
Well, what this protocol is asking is that we will take our actual cost and double it and that’s what we are after.

Jim Moegling:
That’s the penalty.

Douglass Stein:
And, typically, our cost in the course of doing something like this just amounts to going out there and inspecting the spill, being sort of a first responder, I guess making sure that none of the City’s stormwater structures and things have been damaged and that there is – I just want to make sure we are not penalizing people for having an accident.
Mike McMahan:
Well, to make emergency containment too to make sure that the spill doesn’t reach “Community Waters” or “Waters of the State”.
Bill Payne:
Yes.

Douglass Stein:
And we may have an incident like this where we actually spend some money.

Mike McMahan:
Right.

Bill Payne:
You know the issue with the railroad – you obviously can look at that as an extreme issue.  If it is going to cost them ten or eleven million dollars, but one of the one that comes to mind is there was a tractor trailer accident at the Ridge cut right there above Fourth Avenue, pouring down rain, he lost three hundred gallons of diesel.  It all wound up – we literally chased it all the way down Cannon Avenue trying to get to Chattanooga Creek.  We had our crews out.  I think we had five people from our office.  There were at least three engines from the fire department that responded with materials.  We had Hamilton County emergency services trying to deploy a river boon.  Those are they types of things that when we talk about what our cost is, our cost at that point becomes significant.  We are not talking about twenty hours worth of staff time in terms of being a significant spill.  Five hours or whatever costs us a couple hundred dollars.  And the State’s comment to us at the compliance evaluation inspection back in June was that they thought the City was spending a significant amount of resources that could have been devoted towards other parts of the program on spill response.  Why not make sure we get that money back so that we aren’t subsidizing their clean-up.
Douglass Stein:
I agree completely with the motivation for what we are doing.  I am just trying to figure out where we fit.  Because there is a large group of agencies and people involved when something like this happens.  And I certainly don’t think that the tax payers and the stormwater fee payers of Chattanooga ought to be picking up.

Jim Moegling:
Bill, did you bill that trucking company?

Bill Payne:
We did not bill them back for our time.  Ultimately, once we got the containment in place, their clean-up contractor monitored and cleaned up everything from there all the way down.  

Jim Moegling:
You were not reimbursed for it?

Bill Payne:
Right.  We were not reimbursed for our time.

Jim Moegling:
And I guess that was my basic question on the whole thing.  Is this a civil penalty or is this just (to) recover cost?

Douglass Stein:
It becomes a penalty when you double the cost.

Jim Moegling:
Yes, when you double the cost, it becomes a penalty.  But my point is, like Mike is saying, if you had just billed them, would that have been acceptable?  Or, did you want to penalize them?

Bill Payne:
The example that is on the right, the trucker drove off with the valve open.  It was negligence on his part.  I think in a situation like that, there may be a stiff penalty is needed.  But not to penalize for an accident not caused by negligence.
(Tape ran out)

Jim Moegling:
We go a long way before we start penalizing.
Bill Payne:
Right.  The guy, for example, that left over off Manufacturer’s Road with (I think it was) alum in his tank, and it was raining and he drove off in the rainstorm with that open and the cops had to chase him from the Olgaiti Bridge all the way to the 24/75 split.  There was flocculent all over the cars and the cars looked like big snowballs running down the highway.  The police were not happy with him.  I don’t think anybody was because the guy was completely not paying attention.  I think cases like that is where we would look at a penalty.  And my thoughts on that are that we would pursue that under the industrial section of the current enforcement protocol, pursuing it that way in terms of a penalty.  

Mike McMahan:
Well, we’ve got two issues.  One of them is to penalize somebody for doing something wrong.  The other is to recover our costs for whether they did it wrong or whether or not it was just an act of God that the tire blew on the truck or something.  We have still got an expense no matter and they are the ones that are profiting from the enterprise so they should pay for it even if it wasn’t their fault.

Bill Payne:
And I think the other cost that we are trying to recoup is the fact that right now, for example, it is not necessarily a thing we can recoup from, but small spills, the fire department currently provides.  That’s part of the General Funds subsidy that we talked about in the past, because the fire department is doing the response.  They are providing some of their own materials.  They also provide the disposal for us on small spills as well.  So, any opportunity that we have to be able to assist the fire department in getting their cost recouped as well for some of those costs is beneficial.

Douglass Stein:
How did we arrive at doubling the cost?  

Harry Tate:
Just liked that number. (Laughing) Because you’ve got direct as well as indirect cost and you should be trying recover both.

Douglass Stein:
I think that actual cost is going to be too low.

Jim Moegling:
Well, I think that we’ve got one problem in defining what we really want to penalize for and what we just want to recover costs and that’s I guess where I see the problem here.  We haven’t really defined what the civil.
Ken DeFoor:
It sounds like you want to penalize negligence which seems reasonable to a certain degree.

Mike McMahan:
You want to recover cost every time.

Jim Moegling:
Recover costs, but you

Mike McMahan:
But you don’t always want to penalize.

Cissy May:
If we have it and then if they knew that it wasn’t negligence, then they could reduce the penalty if they feel like it is not necessary and just recover costs.  Like the tanker truck might have blown a tire they could reduce it if they felt like it wasn’t necessary to double the cost.  

Steve Leach:
Yes, you obviously don’t want to penalize somebody twice.  If it is negligence and they did something stupid like driving down the interstate with a valve open and they are getting penalized by somebody else, that obviously is an issue that is being taken up by another organization like EPA.  The other side of it is we would like to recover some costs.  
Mike McMahan:
Under the civil penalty prospect, it is not supposed to be a money making deal.  In other words, I don’t know how in the world we would ever justify on every accident collecting double the penalty.  I think that would be clearly illegal.  Now, there may be some circumstances where the action of the person is so egregious that we may be able to impose a penalty for their egregious behavior.  But if it is a plain accident, I don’t think the law would require us, would allow us to collect a double civil penalty or double our cost as a civil penalty.  I just don’t think it is authorized by law.  

Harry Tate:
I don’t think five hours; I mean two hundred dollars for five hours actual labor costs is just not even a good attempt to recover all your cost.  

Douglass Stein:
I think there is some number whether it is 1.25 or 1.5 times cost that is going to cover overhead aggravation and all that.

Mike McMahan:
I don’t think anybody would blink at the 1.2.  Most contractors have that kind of overhead charge when they sub-contract.

Douglass Stein:
I just wonder.  I’m not sure that two times on what we are talking about is not reasonable.  But I just want to know how it was – the reason I’m asking is how did we come up with that number.

Harry Tate:
I think because two hundred dollars is to write up the report.

Mike McMahan:
Yes, you are probably right.

Ken DeFoor:
And again you want to be kind of careful here because everybody is paying a stormwater fee every year.  I know for a fact there’s thirty two hundred new homes going up in Ooltewah in the next twenty-four months.

Mike McMahan:
They’re not paying this fee.  A small fee.

Ken DeFoor:
Yeah, they’re paying a small fee.  But they’re paying something.

Douglass Stein:
Right, but this guy right here, that business is probably not paying a Chattanooga stormwater fee.

Ken DeFoor:
Yeah, he should be fined.  Or he should be charged something.

Douglass Stein:
Yes, we ought to recover the cost and this is an extraordinary circumstance.

Jim Moegling:
Well, Bill, back to my thought again.  Define what we can just bill for.  And then define what we want to fine for, I guess is my point.
Bill Payne:
We can do that and it sounds like from what Mike was saying that we have the ability to recover costs already without the need to do anything else.  So it sounds like what we need to develop then is  what costs we want to recover.
Douglass Stein:
What costs are chargeable?
Mike McMahan:
Including administrative overhead.

Bill Payne:
Essentially define our cost and then at that point we can make a definition for what we think warrants a penalty and then we can bring that back to the Board at a future meeting.  

Jim Moegling:
In terms of your overhead, I’m sure you’ve got that.

Harry Tate:
I would implement the accounting and get the accounting department to implement a rate they have an indirect cost as well such as benefits.

Jim Moegling:
Okay.  Any other discussion on this topic?  

Douglass Stein:
It will come back to us, I guess.

Jim Moegling:
It will come back to us.

V. Recognition of Persons Wishing to Address the Board on Non-Agenda Matters.

Jim Moegling:
Alright, item six.  Do we have anybody that wants to bring up anything else that we need to talk about today?   Okay I’ll take a motion that we adjourn. 

Ken DeFoor:
Second.

Jim Moegling:
A motion has been made and seconded if all the aye’s have it.

(Aye’s were heard on tape)
VI. Adjournment.
Mike McMahan:

A motion to adjourn doesn’t require a second.
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