                                                                                                                                                                                                                                                                                                                                                                                                                                          STORMWATER REGULATIONS BOARD

MEETING

OCTOBER 17, 2005

MINUTES

Attendees:

Douglass Stein, Contractor Representative, Vice-Chairman


Jim Hoff, Industrial Representative


Clyde Sawyer, At-Large Representative


Mary (Cissy) May, Education Representative

Ken DeFoor, Developers Representative


Michael McMahan, Special Council

Ken Millican, Contractor

Aaron Smith, Grading Contractor (for Mr. Millican)

Steven C. Leach, Administrator of Public Works


William C. Payne, Acting City Engineer


Mounir Minkara, Water Quality Manager


Gregg Albritton, Stormwater Manager


Peter Yakimowich, Arcadis G & M, Inc.


Carolyn Fisher, Secretary, Stormwater


Jeff Parris, Engineering Designer, City

Absent Board Members:

Jim Moegling, Neighborhoods Representative, Chairman

Ray Adkins, Neighborhoods Representative, Secretary

Harry Tate, At-Large Representative

Milton Jackson, Environmental Representative

I.
Call to Order.

Douglass Stein:
I will call this meeting to order and I am told that we want to move – well, let’s go ahead and take care of the minute’s approval.
II.
September 19, 2004, Minute Approval.

Mike McMahan:
They weren’t circulated.

Douglass Stein:
I think only two of us got our packets.  I did not get my packet either.  So, we will defer to the next meeting for approval of the minutes and we will move directly to the civil penalty appeal.  And I imagine the bulk of the Board will have to be brought up to speed since we didn’t get a packet.

III.
Civil Penalty Appeal – Mr. Ken Millican.


Douglass Stein:
Do you have a presentation?
Mounir Minkara:
Sir, we do.  We have a compliance, a presentation hopefully that should cover all the aspects of this case.

Mike McMahan:
Now, Mr. Millican is present.  Is that right?  If you all will come on up and be convened upon the front row.  How we handle this is that the Staff will be giving a presentation.  Then after they give their presentation, you will all be allowed to ask the Staff any questions you want to.  Then after that, you will be allowed to present any information you want to for the Board’s consideration.  So it is informal but all the witnesses will be sworn and testimony will be taken in a sworn manner.  So, Mr. Minkara, do you swear the testimony you give in the case now in hearing shall be the truth, the whole truth and nothing but the truth so help you God.
Mounir Minkara:
I do.

Mike McMahan:
Alright, sir.

Mounir Minkara:
For those that did not receive the package, I have included the order that was issued to Mr. Millican and we made copy for you and you should have one on your desk here.

Mike McMahan:
Have you got a copy?

Mounir Minkara:
Have you already got one? [group answer]

And plus, we make a print out of the current presentation.  It is the color PowerPoint presentation.  You should also have a copy of that.  Please let us know if you don’t have a copy of those two materials.


On this site, I had a couple of inspectors that were involve in it over a period of time.  One of them is not employed by the City.  It was an intern, Crystal Bishop, so she is not available at this moment.  And the others are still current City employees, inspectors.  The site is located off Mountain Creek Road.  It is on Reads Lake Road.  The site discharge into a trib to Mountain Creek.  As you can see, the two area pointed there are where the site is being developed.  It was developed and is currently developed.  And here is an overlay of the site plats plans.  You can see where the development is going on.  It is on to the west of the two lakes.  There is two ponds on the property and the actual discharge goes into the pond and at the bottom of the slide, the second pond, the lower pond discharge into a trib that goes into Mountain Creek.  And there is about 6 or 9 acres that were disturb and you see shaded the top pond that’s in the property.  Part of it was filled and they do have they did have an ARAP, a State permit to fill this part of the pond to put the road in and develop few lots.  So they do have a State permit.  

Our concern is with sediment discharge and with failure to respond to various warnings that they were issued by the City staff.  Here is an example of the shape of the site where we can see the pond is overloaded with sedimentation as you can see from the color of the pond.  And there is no protection whatsoever around the pond.  This is slide number 4.  The picture was taken August 5, the date of the last inspection before the order was issued.  And here is more example of how the site is not well maintained.  The post construction stormwater structures are overfilled with sedimentation because of lack of maintenance and lack of Best Management Practices at the site.  Another example that shows one of the stormwater structures, a stormwater pipe inlet is totally overfilled with sedimentation.  There is no protection at all.  And here is another example of the site looking at the pond as the stormwater discharge into the pond showing that there is no protection around the outfall from the site to the “Waters of the State”.  All these pictures are taken August 5, ’05.  Here is another slide showing you the lack of Best Management Practice maintenance.  The silt fence has not been maintained and there was no BMP maintenance across the site.  And here is one example.  And you can see behind this silt fence the sediment has made it to the pond and there is sediment island in the pond.  Here is an example of the water discharging with sediment where it made it to the “Waters of the State” because of lack of BMPs all across the site.  If you can see the circle to the left to my left or to the left of the slide, there is a – it’s a bar – a sediment bar – it’s not really an island because it’s below the water surface but there is a – the water is coming from right to left.  The discharge is coming from right to left.  On the right I am indicating where the outfall is.  It is unprotected so the sediments are discharging directly into the “Waters of the State” and there is a dark maybe a grey or white color if you can see that I circled that shows this sediment bar inside the lake – one of the lakes.  And here is the actual outfall of the site which is the outfall of the second pipe that is discharging directly into the trib of Mountain Creek.  And the trib of Mountain Creek is also the “Waters of the State”.  And where I circled there is sediment that are showing very clearly where they made it out beyond the ponds into the trib.  And even the ponds themselves are considered the “Waters of the State”.  So any discharge of the pond is considered illicit discharge.  This shows that the sediment was overloading the pond and even made it outside the ponds.

Other issue that we are concerned with through the whole part of the development is continuous tracking onsite.  The developer receive numerous warning about tracking and sometime they respond in the allotted time.  They did not respond properly.  Here is a compliance history.  I’m listing the major milestones that were – that the site went through.  July 21st was when the permit was issued.  The City permit was issued.  August 23rd when they had the first pre-construction meeting and our inspector specifically requested in writing and it was given to Mr. Millican.  I don’t know if he was present or if one of his representative was present maybe at the meeting that he was suppose to take care of the “Waters of the State” which was on his property, meaning the two ponds as well as maintaining the silt fence around the site and taking care of the construction entrance.  It was specifically identified.  And we do have record for this report.  October 4, ’04, it was – I believe it was one of the first site inspection and the written warning was issued for failure to maintain BMPs.  December 29 another written warning was issued for issue with the construction interest, failure to maintain and to clean the road even after the roads were tracked.  January 11, ’05, another written warning was issued.  Sediment basin was not – one of the sediment basin has – there was three sediment basin on site and one of them was not put in place yet.  So our inspector requested that this basin should be put in place and this is why one warning was given.  January 24, ’05, another written warning was issued for failure to maintain the construction entrance again and maintaining the silt fences.  February 4, ’05, another written warning was issued for failure to comply with the previous deadlines.  February 7, another inspection and another warning.  February 11 inspection revealed that the BMPs were not still maintained and tracking was still occurring and a written warning was issued.  March 4, you know we decided that it was really about time to issue a Notice of Violation although it was past due but we needed some record, good records and we listed to Mr. Millican all the issues that we have with him and the NOV was issued on March 4 and following this Notice of Violation we had a compliance review meeting to describe to him what the issues are and what he need to do, things that he is responsible for and he haven’t been taking all this issue into consideration.  We did a follow-up after the compliance review meeting and we found that Mr. Millican did indeed cooperate with us at this moment.  However not after a short after not very long time he failed to maintain his commitment and did not maintain his BMPs and also we give him a little extension of time to take corrective action.  A written warning was issued and our inspector did another inspection.  There was no improvement and on 28th when I was compiling the information, I decided to start my civil penalty assessment from this date.  So this date was when the civil penalty was assessed.  We didn’t go back too far.  We only went back after the compliance meeting and after the second after the compliance warning after the compliance meeting.  On January 29th a written warning was issued again for failure to maintain BMPs.  On August 5, is when we had a site inspection and we discovered that because of lack of maintenance over all that period of time, there is sedimentation that really amounts have been discharged, sedimentation has been discharging into the “Waters of the State” and all and this is when the picture are taken showing all the stormwater structures were filled with sediment and all his sediment were full.  You cannot even see where they are located because they are overfilled.  The gullies already have formed as you saw from the pictures and there was islands or bars of sediments in the lakes or ponds.  With the water quality of the pond was – the water was brown – and there is even evidence of discharge into trib of Mountain Creek as we show you on one of the slides.  August 11 is when the issuance of the is when the compliance order and civil penalty and we requested cease and desist was issued for of course for failure to maintain all the BMPs and because of the sedimentation discharge to the “Waters of the State” and a fine was issued for $3800.00 against Mr. Millican.  And here is a description of the civil penalty.  As I said, since January 28 to through August 10, the date of the civil penalty, resulted in fourteen days that were discharge – actual run-off water from the site.  And we went with the minimum which is $100.00 a day and this came to $2800.00 and we contributed the discharge, sediment discharge amount into $1,000.00 and the total was only $3,800.00.  A follow-up after the compliance order – we had more inspections.  Mr. Millican did of course at this time cooperate with us and he added new BMPs and he fix the existing BMPs and his site was in compliance after the fact, after the order was issued.  And here is an example of his maintenance activities:  proper maintenances activities after the order was issued.  This is a picture similar to the picture we show you earlier where around the stormwater pipes.  Another picture of proper stormwater structural although not a hundred percent maintained.  You see the silt fence in the back.  But these are minor issue because he decided finally to go ahead and do a little maintenance and stabilization of the site which is a key point.  Here is another example of good BMP maintenance.

In conclusion, the site was in non-compliance for so many month and there are so much damages done because they are non-compliance to the “Waters of the State” and lack of cooperation and we have issue several warnings and Notice of Violations for this continuous non-compliance.  Most of the warnings were ignored and we had evidence of sediment discharge into the “Waters of the State”.  The site is now in compliance.  We required certain maintenance and self inspections by the contractor and we require that they maintain their cooperation with the inspector and turn in their self inspection sheets.  And the Staff would like to recommend the Board to uphold the minimal assessed penalty.  Thank you for your time and for giving me the chance to present the Staff case. Questions?
Mike McMahan:
I have one question before the Board if you don’t mind.  You’ve listed your civil penalty based upon two discharge points?

Mounir Minkara:
Yes, sir.
Mike McMahan:
And, for clarity, what are those two discharge points?

Mounir Minkara:
They are the two outfalls that are from the site.  See every construction site should have at least one outfall.  And this is where the water run off from the construction site into the “Waters of the State”.

Mike McMahan:
Which one of your slides shows both of the outfalls?

Mounir Minkara:
I would like for Rebecca Robinson to come to the microphone to assist me in this answer.

Mike McMahan:
Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

Rebecca Robinson:
Yes, sir.

Mike McMahan:
Do you know which two?

Rebecca Robinson:
Yes, sir.  It would be slide number 10 and slide number 11.  Slide number 10 is also the same as slide number 8 and slide number 7.  It is just the same discharge point but from different angles.
Mike McMahan:
As I understood it, the discharge going into 10 ultimately comes out of the pipe coming into 11, right?

Rebecca Robinson:
Yes, sir.

Mike McMahan:
But, didn’t Mr. Minkara say that the lake which is shown in number 10 is the “Waters of the State”?

Rebecca Robinson:
Yes, sir.

Mike McMahan:
Then how do you have two discharge points instead of one discharge point.

Mounir Minkara:
Well, we have actually look at the actual plan itself to go back to the – to identify the discharge points.  I don’t have a slide of it but we have given you a copy of it.

Mike McMahan:
Number 1?  Number 3?

Mounir Minkara:
Oh, yeah, I have it. Oh, I’m sorry, I do have it here.  I have a link to it so maybe we can explain this better with the contour lines.  It is slide number 3.  It has a link to the plan.  Unfortunately, I don’t have PDF on this laptop.  But you have a copy of it.  It is the legal size copy.  Maybe you can grab a spare copy.
Mike McMahan:
Put it upon the screen where the discharge points are.

Rebecca Robinson:
Essentially, it is where the zero, zero, zero, zero point  [Directing a pointer] is where the silt fence was.  That’s one point.  And the additional point is the very ultimate outfall by the property line.  So, essentially, the first one discharges into the second pond and then ultimately out…

Mike McMahan:
Are both ponds “Waters of the State” is my point?

Mounir Minkara:
Yes. 

Rebecca Robinson:
Yes.

Douglass Stein:
Were those ponds there before the project began?

Mounir Minkara:
Yes, sir. 

Mike McMahan:
That’s all the questions I have.  Any members of the Board have questions they would like to ask the Staff?

Douglass Stein:
In the compliance history, which is your slide 14, you have a compliance review meeting on March 17 and then you go for two months and without inspecting the site and then have May 19th.  And the site is in compliance then.  What happens?  How are those decisions made when you’re inspecting a site or not inspecting the site?
Mounir Minkara:
Okay, we had three inspectors assigned for the City of Chattanooga, for the whole City, three inspectors.  One of the inspector was on maternity leave for this one, so we had our interns to assist us.  The interns were trained to do it and they were regularly going to the site and providing the report and we have on our Service Request summary report, we have all the site inspections.  So which period again do we need to…..

Douglass Stein:
Well, I see a two month gap there between March 17th and May 19th, 2005.  It’s all on slide 14, the compliance history.

Mounir Minkara:
Okay.  Yeah, we have more but they were not included in my slides.  We have like 3 or 4 more that were conducted by at least two by Ms. Heather Ritchie and a few by Ms. Crystal Bishop that were not included as part of that and there was no written warning issued but there is little issues.  I mean we do have in most of the cases we have a inspection report, but if there is no major issues on the site, we don’t do inspection report.  However, we come to the electronic data base and we do enter that the site was inspected.
Douglass Stein:
Okay.  And then my other question about that is June 28th is the date you started assessing civil penalties.  How do you arrive at June 28th?

Mounir Minkara:
Well, first thing it’s really a judgment that I use and a lot of time I’m probably off.  It is hard to figure out when to do it.  According to protocol, it’s supposed to be the date that he was given the warning.  And, so the way I see it, I think maybe it is good to consider the day he was given to respond to the Notice of Violation.  I’m sorry, not the warning.  It’s supposed to be the date the Notice of Violation was issued, but sometime I give a little extra days and when I go where the – and I use the date that they were supposed to respond to the Notice of Violation.  So, here is back to….

Douglass Stein:
March 17th?

Mounir Minkara:
…..which is back to…..yes, sir, to the Notice of Violations.  

Douglass Stein:
Well, the Notice of Violation was March 4th and then essentially two weeks after that was the compliance review meeting on the 17th.

Mounir Minkara:
I believe that’s correct.

Douglass Stein:
Is that what the protocol says?  Is that it’s at that meeting if things are not fixed on that date the penalties are supposed to begin?

Mounir Minkara:
That is true.  It is supposed to be the day of the Notice of Violation issuances.  Yes.

Douglass Stein:
So, June 28th you were ….
Mounir Minkara:
I used my own judgment on that.  You know because we had the compliance review meeting and they showed good intent that they were going to cooperate, but we tried to go with the minimum amount.  We don’t want to …. You know….the first step.  I know some, even my staff, may agree that amount is not proper.  Some may agree that the amount is too little.  Some may say that amount is too much, so it’s really a judgment.

Douglass Stein:
Okay.  

Mike McMahan:
Any other Board members have questions?

Mr. Millican, do you have any questions you would like to address to either a member of….

Aaron Smith:
I’m going to speak for Mr. Millican.  He can’t hear well.

Mike McMahan:
Alright, I think the Staff is finished.  Would you like to go ahead and step up to the microphone and address the Board, please?  And, again like the other witnesses, will you raise your right hand, please?

Aaron Smith:
Yes, sir.

Mike McMahan:
Do you swear the testimony you give in the hearing shall be the truth, the whole truth and nothing but the truth so help you, God?

Aaron Smith:
Yes.

Mike McMahan:
Okay, identify your name …identify yourself by name, please.

Aaron Smith:
My name is Aaron Smith.

Mike McMahan:
Aaron Smith and your relation to Millican.

Aaron Smith:
I’m his grading contractor.

Mike McMahan:
You’re his grading contractor and Mr. Millican, as I understand it, is present but doesn’t hear very well, right?

Aaron Smith:
Right.

Mike McMahan:
So he is asking you to speak on his behalf?

Aaron Smith:
Right.

Mike McMahan:
Alright. So go ahead and address the Board in whatever you want to say.

Aaron Smith:
Most of the things that they inspected and had the problem with early in the year, I won’t go through every one of them, were just basically erosion controls as far as the entrance, you know, just tracking out on the street.  You know we had a large amount of rain.  When we got up to the March 17th meeting, I was asked (they called me and Mr. Millican in for basically a little pep talk on silt fence) nothing was said at all.  We were supposedly, as you see on March 19th, in compliance.  Up to that point, everything was just tracking out on the road or what not, which you are going to have early in the spring.  Especially on that road a lot of people don’t like development.  You’re going to get called in if there is one gravel on the road.  
Mike McMahan:
If I can draw your attention, I think even though they complain about the tracking, I think that the point we are really here about today is the area where it discharged into the pond.

Aaron Smith:
Right.  Well, I’ll get to that.  I just want to explain that we weren’t doing this this whole time having these major problems.  When we get to the actually on the – I believe it was March that the pond that was in question, if Eric Douglas was here.  He’s off today.  He would explain that we didn’t build that pond yet because there was a question on placement of the pond.  He was in full agreement to wait on building that pond until we had it located on site.  They were thinking about moving it to the other side of the road and we really hadn’t done anything above that, so there was nothing to drain into it yet at that point.
Mike McMahan:
Are you talking about … about the pond….

Aaron Smith:
We were talking about the sediment basin that wasn’t constructed yet, that was decided the day that she came out on site.  And I say “she” I wasn’t there.  

Mike McMahan:
Can you show if one of these pictures would show the…

Aaron Smith:
The one that had the mud in it.

Mike McMahan:
The one that has got the mud bar on it?  Out into the water?  The mud flat he called it?

Aaron Smith:
Yes, in number 4?

Mike McMahan:
Number 4.  Okay, tell us about…

Aaron Smith:
That was not what was decided – if I’m understanding correctly.  I wasn’t on site.  One of my representatives was.  We had not built it yet.  The reason we had not built it yet, there was a question on placement of it.  They were going to move the pond.  So, the next day when whichever officer came out that day and said this has to be done, Eric Douglas was there himself also from the City of Chattanooga.  They made the deal.  We put it there.  It is not complete.  There is no mud in any pile..  There is no anything.  It is a temporary pond just to control mud coming off the hill.  

Mike McMahan:
So you’ve got a sediment pond?
Aaron Smith:
Right.  Right.

Mike McMahan:
But the pond that is shown in this picture – that’s not one you constructed, is it?

Aaron Smith:
No, no, no, not the two large ones. No, sir.  No, they were existing.  We do have a permit to do all the fill and work in the area in the upper area.

Mike McMahan:
Right.

Aaron Smith:
When we started getting the large rains later in the year and the problems, we were not onsite.  A lot of the things, I will admit, or I say, had silt fence around them.  We had the gas company and everybody else in there and they are coming along our headwalls pulling it out.  I wasn’t there.  That’s not an excuse other than the fact that about every night we got a large rain and it filled things up.  We did not get some of these warnings and it’s my – I have asked now Mr. Millican didn’t any because the faxed them to us.  He did not get any notices.  We received some of them across the fax machine.  Never a phone call or anything until Jenna Sells called me after this penalty had been assessed in late August.  She called me on a Wednesday.  I think it was a Wednesday or a Thursday whichever the 11th was.  The next days we fixed everything and I called Keith Curtis out.  He inspected the site.  We corrected all the problems.  There was some runoff.  I’m not going to deny that.  The pictures show it.  But when we pull off a site, I think anybody that’s contracted us explained that you have problems when it is raining like that and you have a lot of other utility companies who will pull up silt fence and whatnot and not put it back up.  They consider it not part of their job.  And it rained about every day at that time.  So, but it has all been corrected and is being maintained.  We are up to the point of paving right now.  But some of these – I mean I think whether we have to pay the penalty or not, there needs to be – what I found disturbing was – is that they know me.  They’ve had me in on compliance meetings but yet they have my phone number but nobody calls me.  They’ll fax you something during the day and I never check my fax machine.  I’ll just be honest.  I’m small.  It’s up on top of a file cabinet.  They fax you a notice and nobody says anything to you unless one of your guys happens to see them on the site.  But yet you’re supposed to comply.  But after they served penalties in money, Jenna Sells called me and we started working on it immediately.  She had - that which proved she had my phone number.  And I’m not knocking her or anybody.  I’m just saying she called us and said ‘Hey, we have a major problem here we need to get addressed.’  They can tell you we were there the next.  I was there that day.  The next day I had people start cleaning – me myself also – cleaning it up.  And we stayed ‘til it was completely cleaned up.  But, you know, there’s loopholes there of how they notify people.  I don’t think faxing is a good way to do it.  A letter in the mail makes sure it gets to my desk.  You know, we’ve received numerous things earlier in the year that were all certified mail.  So you know the person that is supposed to get the letter gets the letter.  But, if you’re going to assess civil penalties against someone, I think something besides a fax is in order.  I just don’t think that is very fair.  I don’t think any of them could stand up under oath and say that if they talked to me personally that I haven’t corrected the problem.  
Mike McMahan:
Go back to your point about being offsite.  Did you all pull off the grading because it was too late to grade?

Aaron Smith:
Well, it was wet and we were at a point where all the other local utilities companies needed to put in their power cables or their conduit, phone company and everyone like that, so we pull offsite and let them come in and do their job.  They aren’t the most easy people to get along with.  They’ll pull up silt fence and what not, especially if you have already run up the headwalls.  And they’ll pull the silt fence up.  But what Mr. Curtis, Keith Curtis could also tell you is that all the catch basins they showed that were full had no outlet to get in that pond on the other end.  We had not dug the ditches out yet.  So those were not accepted by the City or approved or owned by the City.  We cleaned those out without any problems.  They are completely clean.  But they were not discharging anywhere.  They couldn’t go anywhere.  So it just got so wet, we gave up for a little while, to be honest.  But I just, you know, end point being I think that if you’re going to serve civil penalties towards someone, something more than a fax is in order.
Mike McMahan:
You’re talking about….going back to a point you made…pictures slides 5 and 6 would should the pipes being filled up.  Is that ….

Aaron Smith:
Yes, sir.  They were not connected to anything.

Mike McMahan:
And on August 5th, these were not connected to any water… right?

Aaron Smith:
No, sir.   No, sir.

Mike McMahan:
Then did you….go to 7 and 8.  Have you got those handy?  Slides 7 and 8?

Aaron Smith:
Yes, that’s.  We did have some discharge there but like I said, we’d had some massive rains those few nights.  

Mike McMahan:
Okay.  Those are the silt fences shown in the ….

Aaron Smith:
Yes, sir, that wrap around.  Yes.

Mike McMahan:
Is that right?

Aaron Smith:
Yes, sir.  And they just get blown out.  I mean, we’ve had trouble there, I’ll admit that.  We’ve had trouble keeping….. The water’s running very fast down that hill from Mountain Creek and we have a problem keeping it up.  If you … later in the slides you’ll see now that all that area has been finished that we’ve already …..
Mike McMahan:
Before we go on to show us where it is finished, is any utilities working in the area …..

Aaron Smith:
Yes, right up, I guess if you’re facing that, utilities are toward you upon the road.  You’re basically, I guess about ….

Mike McMahan:
About how far away is the road from the water line?  Roughly?

Aaron Smith:
Thirty feet, somewhere in there.

Mike McMahan:
Okay, you say later the slides show where you fixed up that area.

Aaron Smith:
Now that everybody is through, if you will look at 19, the slide, you’ll see that that’s all steeper than what it looks there, but it’s been fixed.

Mike McMahan:
Members of the Board, have any questions?  Do you have anything else?

Aaron Smith:
No, sir.

Mike McMahan:
Any members of the Board have any questions of Mr. Smith?

Ken DeFoor:
How long have you been working for Mr. Millican?  A few years or…

Aaron Smith:
About 10 or 11 years, yes, sir.  And also, sir, my father had the company 25 years and I’ve had it 10 and we’ve never had one problem that has not been addressed.  I mean we’ve never been – as you know – you’ve never seen me here before.  That’s - that should say something – that we’ve not had a problem in 35 years working in the City of Chattanooga.

Douglass Stein:
Was your father Aaron Smith too?

Aaron Smith:
Tommy Smith.

Douglass Stein:
Tommy Smith.

Aaron Smith:
Yes, sir.

Douglass Stein:
Are you any relation to the Aaron Smith that’s….

Aaron Smith:
No, sir. Get his mail and phone calls, but not other than that, no.

Ken DeFoor:
Well, the reason I asked is because Mr. Millican’s reputation is good.

Aaron Smith:
I’ve been working for Mr. Millican for…

Ken DeFoor:
And I’m a little surprised when I see 5 and 6 and you weren’t on the job.  Because I know Mr. Millican how he works and his reputation is good.  And I also know about those rains too.  They were difficult.  It rained every day during the summer.  I mean it was a downpour, at least on my jobs.  I see both sides of that.

Douglass Stein:
These permits are issued in the name of the owner, aren’t they?  

Aaron Smith:
Yes.

Douglass Stein:
This certified mail sent from the City of Chattanooga on August 11th is sent to Mr. Millican.

Aaron Smith:
Yes.

Douglass Stein:
And I assume that there were other documents that were sent like this, sent by certified mail and that we got back those little cards that say they were received.  So, one of the things that may be a problem in the way that Chattanooga relates to its contractors and I’m one of their contractors, is that the owner has the permit and it’s the owner’s responsibility to make sure and ultimately, I think the owner is the one that’s got to pay the fine.  You’re standing before us defending as if in Mr. Millican’s stead, but you are talking to us as yourself, a contractor, a grading contractor.  So, I guess my point is this:  The City is communicating with the owner and if you’re not getting that communication, then that’s not the City’s responsibility.  I would think.  Is that right?
Mike McMahan:
Yes. Maybe a protocol that maybe they could be given a dual notification, but….

Douglass Stein:
I assume that we got back the card, did we not, Mo?

Mounir Minkara:
Yes.

Douglass Stein:
And did we send other notices too?

Mike McMahan:
Where do the Notices of Violations go?  That’s the point that he is making.

Mounir Minkara:
We did receive certified mail Notice of Violation and the order.  Usually a written warnings are faxed and we have a fax confirmation where we sent where we get that it was received.  And we sent the written warning to the contractors and we send the Notice of Violation to the contractors and we do attempt to cc the owners on major Notice of Violations.  A compliance order they usually send to the contractor and we do have the owner on the compliance order because what we…

Douglass Stein:
Nowhere on this documentation do I see the contractor’s name on here.  This is all about the owner.  Everything that is before us as a document is communication with the owner who has the permit I guess.  We don’t have a copy of the permit here.

Mounir Minkara:
We have it here.  We can look at the permit and see who the permit was issued to.

Douglass Stein:
Am I correct?  The permit holder is the owner.  

Rebecca Robinson:
Yes, sir.  In this case, the permitee is the owner and may I interject something, please?

Douglass Stein:
Yes.

Rebecca Robinson:
In our compliance meeting, and I don’t know if you have a copy of the letter or not, but there was a certified letter that went out on March the 17th.  The certified letter went to Mr. Scott Norman and Mr. Ken Millican as specified as one of the conditions from the compliance meeting.  They agreed to do weekly self inspections and fax those inspection reports to our office.  We received only one inspection report for July and Mr. Millican was the gentleman who signed that, not this gentleman.
Mike McMahan:
Is there anything else that the Board would like to hear on this matter or are there further questions to any of any of the witnesses?  

Douglass Stein:
Are there any other questions or any other?


Well, I’m going to ask for a motion to either approve or modify the Staff’s recommendation to us.

Jenna Sells:
May I speak, please?

Douglass Stein:
Jenna, yes?  Seems like we’ve got plenty of silence.

Mike McMahan:
Raise your right hand.  Do you swear the testimony you give shall be the truth, the whole truth and nothing but the truth, so help you God?

Jenna Sells:
Yes, sir.

Mike McMahan:
Identify yourself for the record.

Jenna Sells:
Jenna Sells.  I’m a Soil Engineering Specialist.


I was over the site when the job initially started and then when Heather came onboard she took over and then when she was on maternity leave the interns took it over.  So there has been a big process of, you know, figuring out who needs contact who and when Heather left, the interns took responsibility and then Mo asked that I go out there and take a look and see how the site was looking.  And so I documented pictures and called – that’s when I called Aaron Smith because he was always my contact onsite because he was onsite all the time – let him know we had discharge point and there was going to be civil penalties.  So, he did immediately go out there and fix the discharge point.  And he has always complied with everything that I’ve asked him to do since we had the compliance review meeting and there has been a good history and Heather had a good history with Aaron and her working well together.  The only problem is, even though utilities come out there and they do make a mess, it is the person that holds the Land Disturbing Permit – sometimes it’s the owner of the property, sometimes it’s the contractor, occasionally it’s an engineer.  We should always have the contractor, in my opinion, signing the Land Disturbing Permit, because they are the one that is out there.  The owner isn’t necessarily out there and they don’t know what to expect.  And since the developer is out there and they know where the discharge points are going to be, they have looked at the plans, they are constantly dealing with the rain and the different changes and the topography.  They are responsible for going out there and making sure that their BMPs are corrected.  So, it was required at the compliance review meeting that precipitation reports were followed through so that they knew before a rain event and after a rain event; they had to go out there and check their BMPs to make sure they looked okay.  So, there should have been a point when BMPs were checked to make sure that there wasn’t a discharge point and the golf course ponds were getting more and more discharge as the site went over.  But when our interns went out there, it was the end of June and Aaron wasn’t contacted as far as I know until I contacted him in August.  And, if we are discharging into “Waters of the State”, I think it is important that they are notified immediately.  Go out there and correct or clean up the “Waters of the State”.  Make sure you’re not discharging any more.  So, even though civil penalties might be the right way to go right now, I think it is important that we contact the people that we know we need to contact onsite.  We don’t need to wait, you know, a month or a month and a half to get the whole paper process going when we can stop the discharge into the “Waters of the State” immediately.  So, I think that we need to communicate better.  We’re working on ways to communicate with the utilities and hold them responsible if they’re going to go out there and run over our contractors’ silt fence and make the site look horrible.  It’s ultimately the contractor or the person that holds the Land Disturbing Permit’s responsibility to make sure there’s no discharge points on that site, but there are some loopholes right now.  So, I think just to wrap everything up, we need to have more follow-through.  We need before and after rain events if you know there’s a tropical storm coming through you need to make sure and check your discharge points because we don’t need to have discharge into the “Waters of the State”.  But we do also need to work on our communication process and make sure that we notify people immediately that they are discharging.  But there has been a history of issues, but there have also been significant periods of time with no problems at all.
Mike McMahan:
Do you have any questions, Mr. Smith?


Mr. Chairman, for what it’s worth, my advice to the Board is I’m not sure the proof in this case establishes two discharge points.  I mean you all have to decide that, but that was the concern I had and I raised and I still have that concern.  I wonder if there is only one discharge point, namely the one that is showing in exhibit number 8 right in front of you.

Douglass Stein:
In light of Council’s comment about the discharge points and the fact that there are some problems in the way the City is communicating with the contractors, but also in view of the fact that this site was out of compliance and had a long history of violations, I’m going to propose that we amend the penalty to 14 discharge days times one location.  That part of the fine would be $1400.00 and the other $1000.00 for the discharge into the “Waters of the State” stand and that the penalty be revised to $2400.00.  That’s a motion.
Ken DeFoor:
I second.

Douglass Stein:
All in favor?


Any other comments?

All in favor?

(Aye’s heard on tape)

Douglass Stein:
Opposed?


So be it.  Is that clear enough?


Appreciate you all coming in today.  I imagine you will be getting a bill, the way this works, for $2400.00 rather than the $3800.00.  Go forth and sin no more?

IV.
Private Detention Pond Maintenance Update.

Douglass Stein:
Next on the agenda is the private detention pond maintenance update.
Mike McMahan:
And you have lost your quorum.  I don’t know if this is something you want continue without a quorum or not.

Douglass Stein:
I see Ken had to leave early.
Mike McMahan:
If it is something that you want to just as informative or is the Board expected to take any action on this?

Bill Payne:
This was just intended to be informative, but it is an issue.  It’s an update on a past issue, so if it is the pleasure of the Board, I would just recommend that we defer until the November meeting.  I don’t think there’s any rush on this.  We have been having conversations with one of the sub-committees in the Public Works Task Force and we were just going to bring an update and we will have even more information.
Douglass Stein:
I think it’s a good thing for the full Board to hear on a Board issue and something to my mind has been neglected so far. 

Bill Payne:
I agree.

Douglass Stein:
I also want to, as a result of this hearing that we just had, point out that we need to look at the way these permits are issued and who holds the permit and try to establish it consistently.  I think John had some great comments to talk to the Board about and the Staff about how that is done.  I remember over my history of pulling permits like this that the contractor was originally responsible for the erosion control on the site.  But somewhere in that process it got switched so that the owner had the responsibility.  I got the distinct impression just from this session we just had that the owner was going to look to the contractor to pay whatever fine was …..

(tape ran out)

Bill Payne:
….conversation both with the general contractors because a lot of times on some sites, the grading contractor is not responsible.  His contract does not include maintenance of erosion sediment controls throughout the project.  And so we’ve had a long standing, I guess, “round robin” debate that keeps bringing up the same issues.  Who should be responsible?  Is it the owner?  Is it his general contractor?  Should it be the sub-contractor?  But if none of the other subs are responsible to the grading contractor, then ultimately who has control over the site?  And that’s ultimately kind of how things have evolved to where they are today.  It is because we’ve had complaints in the past from the grading contractor who says, “I don’t have any control over anybody else on the site.  Why are you guys making me be responsible for everything that they are doing that I’m not getting paid for?”  So it is a big issue that we can certainly go back and look at again, but I think it gets so complicated because of all the interactions between all the different parties involved that it gets very difficult.  And so ultimately we have gone to that top step which should be the general contractor onsite or in a case like this where there is no general contractor because it is not a building or something like that that it winds up being the grading contractor or that it’s the developer.  
Douglass Stein:
You know and to address the issues that you’re talking about specifically on – I’m working right now on two sites where I’m sub-contractor to a general contractor – and it is my opinion that the general contractor is best suited for being in control of all those erosion controls.  I’m working on another couple of sites where I’m the only person onsite.  And certainly in the case of a sub-division, the grading contractor ought to be the one that is ultimately responsible as the only person onsite.  And you can’t rely on fourteen different home builders to look after it.

Bill Payne:
If you like, we can certainly have a position paper prepared that at least explains all of the issues.

Douglass Stein:
We need to look at it.

Mike McMahan:
You can send warnings to everybody.  Thirty-seven cents or whatever it is.
Bill Payne:
Yes.  That would be one of those times like Mr. Stein asked us the last time how much more Staff time are we going to need to do something and that may be one of those issues because when we start having to look at additional paper work and mailing, that certainly becomes an issue.
Mike McMahan:
Or emailing in today’s modern world.  Really the idea is to get notice to whomever it is that’s going to fix them.

Jim Hoff:
With Land Disturbing Permit is the person who applies for and signs for that Land Disturbing Permit, are they not ultimately responsible?

Bill Payne:
Correct.  Under City ordinance, the property owner is responsible for whatever occurs on that property.  Our permit application does have a place for an erosion control maintenance contact person for the person who is responsible for that on a day to day basis but in the end, when it comes down to the penalties or Notices of Violation or anything like that, the way the Ordinance is drafted, that property owner is the one who is responsible.  And one of the other problems that we’ve had in the past is we have run into a couple of times where we’ve had contractors come pull fill permits for vacant properties without the owner’s permission.  And so, a lot of times, having that signature for the owner winds up keeping us out of a sticky situation where we’ve issued a permit for a site where a contractor comes in and applies for it without unbeknownst to us without the knowledge of the property owner as well.
Jim Hoff:
With that said and that’s the way it is, I don’t know how you could be expected to fight any little smoke screen.  Somebody says, “well I thought this person did that and the other person did that.’  When you set responsibility to do something, you take that permit out, that’s up to that person to delegate and make sure that that happens over all.  It’s not up to this Board to determine whether this person could be a person could be a contractor with a good reputation.  I don’t think that’s up to this Board to do that.  If they took that permit out and accepted responsibility and the consequences of those responsibilities, once they accept it is that person’s consequences.  Lines of communication – that’s their responsibility.  That’s the way I see it.

Bill Payne:
And that’s the way the Ordinance is drafted.

Jim Hoff:
That’s the way the Land Disturbing Permit that I’ve taken out have always been.

Douglass Stein:
The owner is the permit holder, right?

Bill Payne:
Yes, ultimately the owner is responsible regardless of who pulls the permit.  They are just as responsible as whoever pulls the permit.
Jim Hoff:
So when they get information, it is their responsibility to pass it on and talk to these people that they are employing and paying good money to do what they want with their property.

Bill Payne:
Yes, sir.

Douglass Stein:
Well, we’re going to defer the Private Detention Pond thing.
V.
Recognition of Persons Wishing to Address the Board on Non-Agenda Matters.

Douglass Stein:
Is there anybody else here that wishes to address the Board on anything that is not on the agenda?  Not today?

Cissy May:
Doug, I have a question.  Is there any way that we could get our minutes faster than usually right before the next Board meeting just like none of us got our minutes this time? 

Douglass Stein:
I don’t know when they were sent.

Cissy May:
I don’t know what happens to them but it’s just nice and I think that’s probably the reason some of these other guys might not be here, because they did not get any minutes and they didn’t remember today was a meeting day.

Douglass Stein:
Right.

Cissy May:
So I think it’s real important that we get them early enough that everybody knows that we’re meeting and has plenty of time to look over their information.
Douglass Stein:
Is it possible to get those out within a week?

Carolyn Fisher:
Well, I can get them out, but I have to give them to be edited before mailing.

Douglas Stein:
Two weeks. Bill wants two weeks. So if you could send them out within two weeks.  When I originally signed up for this job, it was four meetings a year.

Bill Payne:
We’re on our way back to that. That is actually going to, hopefully going to happen by the end of the year where we’re going to be getting back.

Douglass Stein:
Well, in light of the fact that we meet every month, let’s get the minutes out within two weeks.  And that will allow Bill to go over them, I guess, because you’re just transcribing them.
Carolyn Fisher:
I transcribe them, yes.

Mike McMahan:
She’s got the hard job.

Douglass Stein:
Okay.  Is there anything else?

VI.
Adjournment.

Douglass Stein:
I’ll entertain a motion for adjournment.

Jim Hoff:
Motion to so move.

Cissy May:
Second
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