
 RESOLUTION NO _________ 
 

A RESOLUTION AMENDING THE OTHER POST 
EMPLOYMENT BENEFIT (OPEB) TRUST AGREEMENT AS 
REQUIRED BY CHAPTER 140 OF THE PUBLIC ACTS OF 
2013 APPROVED BY THE GENERAL ASSEMBLY IN 
MARCH 2013. 
_____________________________________________________ 
 

 
 BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF CHATTANOOGA, 

TENNESSEE, that it is hereby amending the Other Post Employment Benefit (OPEB) Trust 

Agreement as required by Chapter 140 of the Public Acts of 2013 approved by the General 

Assembly in March 2013. 

ADOPTED:_____________________, 2013 
 
/mms 
 
      



Questions?  Contact Finance Department . 423.757.5232

Resolution/Ordinance Request Form

Date Prepared: 9/5/13

Preparer:  Daisy W. Madison Department:  Finance & Administration/Parks & Rec.

Brief Description of Purpose for Resolution/Ordinance: Res./Ord. # ____________Council District #

A resolution amending the OPEB Trust Agreement as required by Chapter 140 of the Public Acts of 2013 approved by the .  

General Assembly in March 2013.  Details attached

Name of Vendor/Contractor/Grant, etc. New Contract/Project? (Yes or No)

Total project cost $            Funds Budgeted? (YES or NO) NA

Total City of Chattanooga Portion $ Provide Fund 

City Amount Funded $ Provide Cost Center

New City Funding Required $ Proposed Funding Source if not budgeted

City's Match Percentage % Grant Period (if applicable)

List all other funding sources and amount for each contributor.
Amount(s)

$

$

$

Agency Grant Number

CFDA Number if known

Letter from the Comptroller of the Treasury, Office of State and Local Finance attached.

Approved by:

Please submit completed form to @budget, City Attorney and City Finance Officer
Revised:  October, 2011

DESIGNATED OFFICIAL/ADMINISTRATORReviewed  by:    FINANCE OFFICE

City of Chattanooga

Grantor(s)
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DECLARATION OF TRUST OF THE 
 

CITY OF CHATTANOOGA, TENNESSEE 

INTEGRAL PART TRUST FOR OTHER POST-EMPLOYMENT BENEFITS 
 
Declaration of Trust made as of the _____________  day of _______________ , 2013, by City 
of Chattanooga, Tennessee (hereinafter alternatively referred to as the "Employer" or the 
"Trustees"). 
 

RECITALS 
 
WHEREAS, the Chapter 771 of the 2006 Public Acts (codified at T.C.A. § 8-50-1201, et seq.) has 
authorized other post-employment trusts for political subdivisions of the state; 
 
WHEREAS, the Employer is a governmental entity exempt from federal income tax under the 
Internal Revenue Code of 1986; 
 
WHEREAS, the Employer seeks to provide for the security and welfare of its Employees, their 
Spouses, Dependents and Beneficiaries by funding one or more post-retirement welfare benefit 
plans, programs or arrangements to provide for one or more of the following categories; life, 
sickness, medical, disability, severance or other, similar benefits through insurance and self-
-funded reimbursement plans (collectively a "Plan"); 
 
WHEREAS, it is an essential function and integral part of the exempt activities of the Employer to 
assist Employees, their Spouses, Dependents and Beneficiaries by making contributions to and 
accumulating assets in the trust, a segregated fund, for post-retirement welfare benefits under such 
a Plan; 
 
WHEREAS, the authority to provide for the investment and general administration of assets to be 
used to fund such a Plan is vested in the Employer or its designee; who has the authority and shall 
be subject to the duties with respect to the trust specified in this Declaration of Trust; and 
 
WHEREAS, the Employer wishes to establish this Trust to hold assets and income to be used for 
the exclusive purpose of funding post-retirement welfare benefits under a Plan for its Employees, 
their Spouses, Dependents and Beneficiaries. 
 
NOW, THEREFORE, the Employer does hereby establish this Trust, to be known as the 
Declaration of Trust of the City of Chattanooga, Tennessee, Integral Part Trust (hereinafter 
referred to as the "Trust"), and agree that the following constitute the Declaration of Trust 
(hereinafter referred to as the "Declaration"):. 
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ARTICLE I  
DEFINITITONS 

 
1.1 Definitions. For the purposes of this Declaration, the following terms shall have the 

respective meanings set forth below unless otherwise expressly provided. 

(a) "Account" means the investment recordkeeping account established to fund postretirement 
welfare benefits on behalf of Employer's Employees, their Spouses, Dependents and 
Beneficiaries. 

 
(b) "Administrator" means .the Employer, acting by and through its City Finance Officer. The 

Employer may secure such administrative services as are necessary to implement a Plan. 

(c) "Beneficiary" means the Spouse, Dependents, or the person or persons designated by a 
Participant pursuant to the terms of a Plan, who will receive any benefits payable under a 
Plan in the event of the Employee's death. In the case where there is no designated 
Beneficiary, any amount of contributions, plus accrued earnings thereon, remaining in a 
Participant's Account must, under the terms of a Plan, be returned to the Trust. 

(d) "Code" means the Internal Revenue Code of 1986, as amended from time to time. 

(e) "Dependent" means an individual who is a person who is defined in Code Section 152(a), 
and who also is defined as a "dependent" by the post-employment: benefit plans offered by 
the City of Chattanooga. 

(f) "Employee" means an individual who performs services for the Employer, and who has 
been designated as eligible to participate in, and received benefits under a Plan. 

(g) "Investment Fund" means any investment vehicle selected by the Employer in which all or 
a portion of the Trust assets may be invested as herein provided. 

(h) "Non-Forfeitable' Interest" means the interest of a Participant or the, Participant's Spouse, 
Dependent or Beneficiary (whichever is applicable) in the percentage of Employer 
Contributions that has vested pursuant to the vesting schedule in a Plan sponsored by the 
Employer. A Participant shall,. at all times, have a one hundred: percent (100%) 
Non-Forfeitable Interest in the Participant's own contributions, if Participant contributions 
are permitted pursuant to the terms of the Plan. 

(i) "Participant" means an Employee of the Employer who satisfies the requirements for 
participation in a Plan sponsored by the Employer. 

(j) "Participant Account" means an individual recordkeeping account maintained under a Plan 
to record the contribution, if any, and earnings of a Participant in the Plan in accordance 
with Section 7.4. 

(k) "Spouse" means the Participant's lawful spouse as determined under the laws of Tennessee 
or the state in which the Participant has his primary place of residence if participant is not a 
resident of Tennessee. 

(l) "Trust" means the trust established by this Declaration. 
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(m) "Trustees" means the Employer or its designees and specifically the Trustees of the General 
Pension Plan of the city of Chattanooga who shall act as designees of the Employer. 

 
ARTICLE II 

ESTABLISHMENT OF TRUST 
 
2.1 Any trust created under this part shall be irrevocable, and the assets thereof shall be preserved, 

invested and expended solely pursuant to and for the purposes of this Declaration of Trust and 
shall not be loaned or otherwise transferred or used for any other purpose. 

 
2.2  The Trust is hereby established as of the date set forth above for the exclusive purpose of 

providing a funding mechanism for post-retirement welfare benefits for the Employer's 
Employees, their Spouses, Dependents and Beneficiaries. 

 
ARTICLE III 

CONSTRUCTION 
 
3.1  This Trust and its validity, construction and effect shall be governed by the laws of the State of 

Tennessee. 
 

3.2  Pronouns and other similar words used herein in the masculine gender shall be read as the 
feminine gender where appropriate, and the singular form of words shall be read as the plural 
where appropriate. 

 
3.3  If any provision of this Trust shall be held illegal or invalid for any reason, such determination 

shall not affect the remaining provisions, and such provisions shall be construed to effectuate the 
purpose of this Trust. 

 
ARTICLE IV  
BENEFITS 

 
 
4.2 Benefits. This Trust may be used to fund benefits on behalf of a Participant, the Participant's 

Spouse and Dependents pursuant to the terms of a Plan. 
 
4.3  Form of Benefits. Assets held in this Trust may be used to reimburse a Participant, his Spouse and 

Dependents for insurance premiums or other payments expended for permissible benefits 
described under the Plan. This Trust may reimburse the Employer, or the Administrator for 
insurance premiums or other payments pursuant to the Plan. 

 
ARTICLE V 

GENERAL DUTIES 
 
5.1  It shall be the duty of the Trustees to hold title to assets held in respect of the Account and Plan or 

Plans in the Trustees' name, as directed by the Employer or its designees in writing. The Trustees 
shall not be under any duty to compute the amount of contributions to be paid by the Employer or 
to take any steps to collect such amounts as may be due to be held in trust under the terms of a 
Plan. The Trustees shall not be responsible for the custody, investment, safekeeping or disposition 
of any assets comprising the Trust to the extent such functions are performed by the Employer or 
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the Administrator, or both. 

5.2  It shall be the duty of the Employer, subject to the provisions of a Plan, to pay over to the 
Administrator or other person designated hereunder from time to time the Employer's 
contributions, and to keep accurate books and records, or cause its designee to keep accurate 
books and records with respect to the Account and a Plan. 

 
ARTICLE VI 

INVESTMENTS 
 

6.1  The Employer shall appoint an investment committee that will, as a minimum, develop an 
investment policy. 

 
6.2  Investments may be made in any type of security instrument allowed for in TCA Section 

8-5-1203. 
 
6.3  The Employer delegates to its Trustees the authority to appoint one or more delegates and 

Trustees shall notify Employer in writing of any such appointment. 
 

6.4  To the extent directed by the Employer (or Participants, their Spouses, Dependents or 
Beneficiaries, to the extent provided herein), the Trustees are authorized and empowered with 
the following powers, rights and duties, each of which the Trustees shall exercise in a 
non-discretionary manner: 

 
(a) To cause stocks, bonds, securities, or other investments to be registered in its name as 

Trustees or in the name of a nominee, or to take and keep the same unregistered; 

(b) To employ such agents and legal counsel as it deems advisable or proper in connection 
with its duties. The Trustees shall not be liable for the acts of such agents and counsel or 
for the acts done in good faith and in reliance upon the advice of such agents and legal 
counsel, provided it has used reasonable care in selecting such agents and legal counsel; 

(c) To exercise where applicable and appropriate any rights of ownership in any contracts of 
insurance in which any part of the Trust may be invested and to pay the premiums thereon; 
and 

 
(d) At the direction of the Employer (or Participants, their Spouses, Dependents or 

Beneficiaries or the investment manager, as the case may be) to sell, write options on, 
convey or transfer, invest and reinvest any part thereof in each and every kind of property, 
whether real, personal or mixed, tangible or intangible, whether income or non-income 
producing and wherever situated, including but not limited to, time deposits (including 
time deposits in the Trustees or their affiliates, or any successors thereto, if the deposits 
bear a reasonable rate of interest), shares of common and preferred stock, mortgages, 
bonds, leases, notes, debentures, equipment or. collateral trust certificates, rights, 
warrants, convertible or exchangeable securities and other corporate, individual or 
government securities or obligations, annuity, retirement or other insurance contracts, 
mutual funds (including funds for which the Trustees or their affiliates serve as investment 
advisor, custodian or in a similar or related capacity), or in units of any other common, 
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collective or commingled trust fund.  Investments may be made in any type of security 
instrument allowed for in TCA 8-50-1203. 

 
6.5  Notwithstanding anything to the contrary herein, the assets of the Account shall be held by the 

Trustees as title holders only. Persons holding custody or possession of assets titled to the Trust 
shall include the Employer, the Administrator, the investment manager, and any agents and 
subagents, but not the Trustees. The Trustees shall not be responsible or liable for any loss or 
expense which may arise from or result from compliance with any direction from the Employer, 
Administrator, the investment manager, or such agents to take title to any assets nor shall the 
Trustees be responsible or liable for any loss or expense which may result from the Trustees' 
refusal or failure to comply with any direction to hold title, except if the same shall involve or 
result from the Trustees' negligence or intentional misconduct. The Trustees may refuse to 
comply with any direction from the Employer, the Administrator, the investment manager, or 
such agents in the event that the Trustees, in their sole and absolute discretion, deem such 
direction illegal. 

 
6.6  The Employer, to the extent permitted by law, hereby indemnifies and holds the Trustees 

harmless from any and all actions, claims, demands, liabilities, losses, damages or reasonable 
expenses of whatsoever kind and nature in connection with or arising out of (i) any action taken 
or omitted in good faith by the Trustees in accordance with the directions of the Employer or its 
agents and subagents hereunder; or (ii) any disbursements of any part of the Trust made by the 
Trustees in accordance with the directions of the Employer; or (iii) any action taken by or 
omitted in good faith by the Trustees with respect to an investment managed by an investment 
manager in accordance with any direction of the investment manager or any inaction with 
respect to any such investment in the absence of directions from the investment manager. 
Notwithstanding anything to the contrary herein, the Employer shall have no responsibility to 
the Trustees under the foregoing indemnification if the Trustees fail negligently, intentionally or 
recklessly to perform any of the duties undertaken by it under the provisions of this Trust. 

 
6.7  Notwithstanding anything to the contrary herein, the Employer or, if so designated by the 

Employer, the Administrator and ' the investment manager or another agent of the Employer, 
will be responsible for valuing all assets so acquired for all purposes of the Trust and of holding, 
investing, trading and disposing of the same. The Employer will indemnify and hold the 
Trustees harmless, to the extent permitted by law, against any' and all claims, actions, demands, 
liabilities, losses, damages, or expenses of whatsoever kind and nature, which arise from or are 
related to any use of such valuation by the Trustees or holding, trading, or disposition of such 
assets. 

 
6.8  The Trustees shall and hereby do indemnify and hold harmless the Employer from any and all 

actions, claims, demands, liabilities, losses, damages and reasonable expenses of whatsoever 
kind and nature in connection with or arising out of (a) the Trustees' failure to follow the 
directions of the Employer, the Administrator, the investment manager, or agents thereof, 
except as permitted, by the last sentence of Section 6.3 above; (b) any disbursements made 
without the direction of the Employer, the Administrator, the investment manager, or agents 
thereof; and (c) the Trustees' willful misconduct, or recklessness with respect to the Trustee's 
duties under this Declaration. 
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ARTICLE VII 

CONTRIBUTIONS 
 
7.1  Employer Contributions. The Employer shall contribute to the Trust such amounts as specified 

in a Plan or by resolution. 
 
7.2  Participant Contributions. If specified in a Plan, each Participant may make voluntary after-tax 

contributions. Under no circumstances shall Participant Contributions exceed an insubstantial 
amount. These contributions shall be collected by the Employer and remitted to the Trust for 
deposit at such time or times as required under the terms of the Plan. 

 
7.3  Accrued Leave. If the Employer's Plan includes contributions from accrued leave, the plan must 

contain a forfeiture provision that will prevent Participants from receiving the accrued leave in 
cash in lieu of a contribution to the Trust. 

 
7.4  Accounts. Employer contributions, and if provided under the terms of a Plan, Participant 

contributions and contributions of accrued leave, and all investment income and realized and 
unrealized gains and losses, and forfeitures allocable thereto will be deposited into one or more 
Accounts in the name of the Employer for the exclusive purpose of funding benefits on behalf of 
Participants, their Spouses, Dependents and Beneficiaries under the Plan. The assets in each 
Account may be invested in Investment Funds as directed by the Trustees from among the 
Investment Funds selected by the Trustees. 

 
7.5  Receipt of Contributions. The Trustees or, if so designated by the Trustees, the Administrator or 

investment manager or another agent of the Trustees, shall receive all contributions paid or 
delivered to it hereunder and shall hold, invest, reinvest and administer such contributions 
pursuant to this Declaration, without distinction' between principal and income. The Trustees 
shall not be responsible for' the calculation or collection of any contribution under the Plan, but 
shall 'hold title to property received in respect of the Plan in the Trustees' name as directed by 
the Employer or its designee pursuant to this Declaration. 

 
7.6  No amount in any Account or Participant Account maintained under this Trust shall be subject 

to transfer, assignment, or alienation, whether voluntary of involuntary, in favor of any creditor, 
transferee, or assignee of the Employer, the Trustees, any Participant, his Spouse, Dependent or 
Beneficiaries. 

 
ARTICLE VIII 

MULTIPLE PLANS 
 
8.1  If the Employer hereafter adopts one or more other Plans and designates the Trust hereby created 

as part of such other Plan, the Employer or, if so designated by the Employer, the Administrator or 
an investment manager or another agent of the Employer shall, subject to the terms of this 
Declaration, accept and hold hereunder contributions to such other Plans. In the event (a) the 
Employer or, if so designated by the Employer, the Administrator or an investment manager or 
another agent of the Employer, may commingle for investment purposes the contributions 
received under such Plan or Plans with the contributions previously received by the Trust, but the 
books and records of the Employer or, if so designated by the Employer, the Administrator or an 
investment manager or another agent of the Employer, shall at all times show the portion of the 
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Trust Fund allocable to each Plan; (b) the term "Plan" as used herein shall be deemed to refer 
separately to each other Plan; and (c) the term "Employer" as used herein 'shall be deemed to refer 
to the person or group of persons which have been designated by the terms of such other Plans as 
having the authority to control and manage the operation and administration of such other Plan. 

 
ARTICLE IX DISBURSEMENTS AND EXPENSES 

 
9.1  The Employer or its designee shall make such payments from the Trust at such time. to such 

persons and in such amounts as shall be authorized by the provisions of a Plan provided, 
however, that no payment shall be made, either during the existence of or upon the 
discontinuance of the Plan (subject to Section 7.7), which would cause any part of the Trust to be 
used for or diverted to purposes other than the exclusive purpose of funding postretirement 
welfare benefits for Employees, their Spouses, Dependents and Beneficiaries pursuant to the 
provisions of a Plan. Provided, however, the investment and administrative expenses of the 
Trust can be funded from the assets of the Trust. 

 
9.2  All payments of benefits under the Plan shall be made exclusively from the assets of the 

Accounts or Participant Accounts of Participants to whom or to whose Spouse, Dependents or 
Beneficiaries such payments are to be made, and no person shall be entitled to look at any other 
source for such payments. 

 
9.3  The Employer, Trustees and Administrator may be reimbursed for expenses reasonably 

incurred by them in the administration of the Trust. All such expenses, including, without 
limitation, reasonable fees of accountants, investment managers, and legal counsel to the extent 
not otherwise reimbursed, shall constitute a charge against and shall be paid from the Trust upon 
the direction of the Employer. 

 
ARTICLE X 

ACCOUNTING 
 
10.1  All accounts, books, and records relating thereto shall be maintained by the Employer or its 

designee. 
 

10.2   As promptly as possible following the close of each year, the Trustees shall file with the 
Employer a written account setting forth assets titled to the Trust as reported to the Trustees by 
the Employer or its designee. 

 
ARTICLE XI 

MISCELLANEOUS PROVISIONS 
 
11.1  Neither the Trustees nor any affiliates thereof shall be required to give any bond or to qualify 

before, be appointed by, or account to any court of law in the exercise of its powers hereunder. 
 
11.2  No person transferring title or receiving a transfer of title from the Trustees shall be obligated to 

look to the propriety of the acts of the Trustees in connection therewith. 
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11.3  The Employer may engage the Trustees as their agent in the performance of any duties required 
of the Employer under a Plan, but such agency shall not be deemed to increase the responsibility 
or liability of the Trustees under this Declaration. 

 
11.4  The Employer shall have the right at all reasonable times during the term of this Declaration and 

for three (3) years after the termination of this Declaration to examine, audit, inspect, review, 
extract information from, and copy all books, records, accounts, and other documents of the 
Trustees relating to this Declaration and the Trustees' performance hereunder. 

 
11.5  The Trust shall be subject to audit by the State Comptroller. 
 

ARTICLE XII 
AMENDMENT AND TERMINATION 

 
12.1  The Employer reserves the right to alter, amend, or (subject to Section 9.1) terminate this 

Declaration at any time for any reason without the consent of the Trustees or any other person, 
provided that no amendment affecting the rights, duties, or responsibilities of the Trustees shall 
be adopted without the execution of the Trustees to the amendment. Any such amendment shall 
become effective as of the date provided in the amendment, if requiring the Trustees' execution, 
or on delivery of the amendment to the Trustees, if the Trustees' executive is not required. 

 
12.2  Rights upon plan termination or modification. In the event the other post-employment benefits 

plan is terminated or substantially modified rendering the assets of the trust to be unnecessary to 
fund the plan, the assets will be distributed pursuant to section 12.3. 

 
12.3  If the plan is terminated the employees and former employees who have met all the conditions 

for other-post-employment benefits as set out in the plan document in existence immediately 
preceding plan termination, to include retirees or their surviving beneficiaries shall be vested in 
a proportionate share of the accumulated assets 'based on the present value of the previous plan 
benefit as determined by an independent consulting actuary.(b) If substantial plan modification 
is adopted that because a reduction of benefits or eligibility results in the plan moving from a 
funded status of less than seventy-five percent (75%) to an over-funded status of at least one 
hundred fifty percent (150%) and continues in such over-funded level for two (2) consecutive 
actuarial valuations, then such action. shall be considered a plan termination and the excess 
assets shall be distributed in the same manner as in subsection (a) above. 

 
12.4  Actuarial valuations contemplated by this section shall be performed by the plan's independent 

consulting actuary in accordance with actuarial methods recognized by the Governmental 
Accounting Standards Board for other post- employment benefits. 

 
ARTICLE XIII 

SUCCESSOR TRUSTEES 
 
13.1  The Employer reserves the right to change Trustees for any or no reason, at any time by giving 

ninety'(90) days' advance written notice. 
 
13.2  The Employer reserves the right to change Trustees for cause immediately upon providing ten 

(10) days written notice. 
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13.3  The Trustees reserve the right to resign at any time by giving ninety (90) days' advance written 
notice to the Employer. 

 
13.4  In-the event of a change or resignation of Trustees, the Employer may appoint successor 

Trustees who shall succeed to all rights, duties, and responsibilities of the former Trustees 
 under this Declaration and the terminated Trustees shall be deemed discharged of all duties 
 under this Declaration and responsibilities for the Trust. 
 

ARTICLE XIV 
LIMITED EFFECT OF TRUST 

 
14.1  Neither the establishment of the Trust or any modification thereof, the creation of any fund 
 or account, nor the payment of any benefits, shall be construed as giving to any person any 
 legal or equitable right against the Trustees, the Administrator, the Employer or any officer 
 or employee thereof, except as may otherwise be expressly provided in a Plan or in this 
 Declaration. 
 
14.2  The creation of this trust shall not be deemed to create rights beyond the assets of the trust. Any 
 non-forfeitable rights beyond this trust must be bestowed in the employment contract, plan 
 document, ordinance, resolution, or statute. 
 

ARTICLE XV 
PROTECTIVE CLAUSE 

 
15.1  Neither the Administrator, the Employer, nor the Trustees shall be responsible for the validity 

of any contract of insurance or other arrangement maintained in connection with a Plan, or for 
the failure on the part of the insurer or provider to make payments provided by such contract, 
or for the action of any person which may delay payment or render a contract void or 
unenforceable in whole or in part. 

 
IN WITNESS WHEREOF, the Employer /Trustees has/have executed this Declaration by its duly 
authorized officers, as of the date first hereinabove mentioned. 
 
 
EMPLOYER / TRUSTEES By: _____________________  
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