RESOLUTION NO.

A RESOLUTION AUTHORIZING THE MAYOR TO ENTER
INTO A PARTNERSHIP AGREEMENT WITH THE US ARMY
CORPS OF ENGINEERS RELATIVE TO THE DESIGN AND
CONSTRUCTION OF RIVERBANK STABILIZATION OF
TENNESSEE RIVER MILE 466 AND AUTHORIZING THE
CITY’S THIRTY-FIVE (35%) PERCENT MATCH, IN THE
AMOUNT OF SIX HUNDRED FORTY-SEVEN THOUSAND
ONE HUNDRED FIFTY DOLLARS ($647,150.00).

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF CHATTANOOGA, it
is hereby authorizing the Mayor to enter into a Partnership Agreement with the US Army Corps
of Engineers relative to the design and construction of Riverbank stabilization of Tennessee
River Mile 466 and authorizing the City’s 35% match, in the amount of $647,150.00.

ADOPTED: , 2013.

/mms



City of Chattanooga

Resolution Request Form
(This form is only required for resolutions requiring expenditure of City funds)

Date: November 27, 2013 .
i
Preparer: William C. Payne | ?/’ Department: _Public Works - Engineering
\f/ v V

Brief Description of Purpose for Re olut Resolution Number (if approved by Council):

A City Council Action is requested to authorize the Mayor to enter in a Partnership Agreement with the US Army
Corps of Engineers relative to the design and construction of Riverbank Stabilization of Tennessee River Mile 466
and authorizing the City's 35% match in the amount of $647,150.

Name of Vendor/Contractor/Grant, etc.  US Amy Corps of Engineers New Contract/Project? (Yes or No) Yes
Total project cost $ 647,150.00 Funds Budgeted? (YES or NO) Yes
Total City of Chattanooga Portion $ 647,150.00 Provide Fund 6011
City Amount Funded $ 647,150.00 Provide Cost Center k40165
New City Funding Required $ Proposed Funding Source if not budgeted
City's Match Percentage % Grant Period (if applicable)
List all other funding sources and amount for each contributor.
Amount(s) tor(s!
$
|Agency Grant Number

CFDA Number if known

Other comments: (Include contingency amount, contractor, and other information useful in preparing resolution)
ISS Capital Budget

Approved by _4/)/“// Av’

Reviewed by FINANCE OFFICE DESIGNATED OFFICIALADMINISTRATOR
Please submit completed form to @budget, City Aftorney and City Finance Officer

Questions? Contact Finance Department . 423.757.5232



PROJECT PARTNERSHIP AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE CITY OF CHATTANOOGA, TENNESSEE
FOR
DESIGN AND CONSTRUCTION
OF THE
CHATTANOOGA, TENNESSEE RIVER MILE 466 EMERGENCY STREAMBANK
STABILIZATION PROJECT

THIS AGREEMENT is entered into this
and between the Department of the Army (hereinafter the:
the U S. Army Engmeer Nashville Dlstrlct and the (

5 , by

WITNESSETH, THAT:

WHEREAS, design and constructlon of _
466 Emergency Streambank Stabiliz;

Agreement) at Tennessee River M
Chief, Planning and POl]C Great L __
pursuant to the author )
Law 79-526, as am

ment and the Non-Federal Sponsor desire to enter into a

hereinafter the “Agreement”) for design and construction
of the Project;

WHEREAS, Section 103 of the Water Resources Development Act of 1986, Public
Law 99-662, as amended (33 U.S.C. 2213) specifies the cost-sharing requirements
applicable to the Project;

WHEREAS, the Non-Federal Sponsor does not qualify for a reduction of the
non-Federal cost share for flood control pursuant to the guidelines that implement Section
103(m) of the Water Resources Development Act of 1986, Public Law 99-662, as amended
(33 US.C. 2213(m));



WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law 91-611, as
amended (42 U.S.C. 1962d-5b), and Section 103(j) of the Water Resources Development
Act 0f 1986, Public Law 99-662, as amended (33 U.S.C. 2213(j)), provide, infer alia, that
the Secretary of the Army shall not commence construction of any water resources project,
or separable element thereof, until each non-Federal interest has entered into a written
agreement to furnish its required cooperation for the project or separable element;

WHEREAS, the Government and Non-Federal Sponsor have the full authority and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and
financing of the Project in accordance with the terms of this eement; and

WHEREAS, the Government and the Non-Federal Sponsor, in connection with
-and a working relationship between
gh a mutually developed formal

ied herein, which creates an

strategy of commitment and communication
environment where trust and teamwork prx '
between the Government and the Non-Feder
implementation of the Project.

Sponsor and facilitate th successful

NOW, THEREFORE, th

rnment and the Non-Federal Sponsor agree as
follows: -

RTICLE I DEF INITIONS

design costs; the Governiment’s costs of preparation of env1r0nmental compliance
documentation in accordance with Article 11.A.2. of this Agreement; the Government’s
engineering and design costs during construction; the Non-Federal Sponsor’s and the
Government’s costs of investigations to identify the existence and extent of hazardous
substances in accordance with Article XIV.A. of this Agreement; the Government’s costs of
historic preservation activities in accordance with Article XVILA. and Article XVIL.B.1. of
this Agreement; the Government’s actual construction costs; the Government’s supervision
and administration costs; the Non-Federal Sponsor’s and the Government’s costs of
participation in the Project Coordination Team in accordance with Article V of this
Agreement; the Government’s costs of contract dispute settlements or awards; the value of



lands, easements, rights-of-way, relocations, and improvements required on lands,
easements, and rights-of-way to enable the disposal of dredged or excavated material for
which the Government affords credit in accordance with Article IV of this Agreement or for
which reimbursement by the Government is required pursuant to Article I1.B.4. of this
Agreement; and the Non-Federal Sponsor’s and the Government’s costs of audit in
accordance with Article X.B. and Article X.C. of this Agreement. The term does not
include any costs for operation, maintenance, repair, rehabilitation, or replacement of the
Project; any costs of betterments under Article ILH.2. of this Agreement; any costs of
dispute resolution under Article VII of this Agreement; the Government’s costs for data
recovery activities associated with historic preservation in accordance with XVIL.B.2. and
Article XVILB.3. of this Agreement; or the Non-Federal Sponsor’s costs of negotiating
this Agreement.

C. The term “period of design and const
effective date of this Agreement to the date th
determined by the Government, or the dat
accordance with Article XIII or Article XI

: the time from the
struction of the Project is complete, as
s Agreement is terminated in

f this Agreement, whichever is earlier.

nstruction” shall mean the

»uld result in costs that are or would
taining to the provision of lands,
d the construction of
y.enable the disposal of

authorized in accordance with applicable legal prmmples of just compensation. Providing a
functionally equivalent facility may take the form of alteration, lowering, raising, or
replacement and attendant demolition of the affected facility or part thereof.

H. The term “functional portion of the Project” shall mean a portion of the Project
for which construction has been completed and that can function independently, as
determined by the U.S. Army Engineer, Nashville District (hereinafter the “District
Engineer”) in writing, although the remainder of the Project is not complete.

L. The term “betterment” shall mean a difference in the design or construction of an
element of the Project that results from the application of standards that the Government



determines exceed those that the Government would otherwise apply to the design or
construction of that element. The term does not include any design or construction for
features not included in the Project as defined in paragraph A. of this Article.

J. The term “Federal program funds” shall mean funds provided by a Federal
agency, other than the Department of the Army, plus any non-Federal contribution
required as a matching share therefor.

K. The term “Section 14 Project Limir” shall mean the $1,500,000 statutory
limitation on the Government’s financial participation in the planning, design, and
construction of the Project as specified in Section 14 of t food Control Act of 1946,
Public Law 79-526, as amended (33 U.S.C. 701r).

L. The term “Section 14 Annual Program Lufm” shall mean the statutory
lnmtatlon on the Government’s annual allotment for planning, de51gn and construction

Public Law 79-526, as amended (33 U.S. C
Agreement, such limitation is $15,000,000.

M. The term “fiscal yea:” shal
on September 30.

3

ot issue the solicitation for the first contract for
1ce design of the Project using the Government’s own
onsor has confirmed in writing its willingness to proceed

2. The Go
Environmental Assessment and Finding of No Significant Impact or an Env1r0nmental
Impact Statement and Record of Decision, as necessary, to inform the public regarding
the environmental impacts of the Project in accordance with the National Environmental
Policy Act of 1969 (42 U.S.C. 4321-4347; hereinafter “NEPA™). However, the
Government shall not issue the solicitation for the first construction contract for the
Project or commence construction of the Project using the Government’s own forces
until all applicable environmental laws and regulations have been complied with,



including, but not limited to NEPA and Section 401 of the Federal Water Pollution
Control Act (33 U.S.C. 1341).

3. The Government shall afford the Non-Federal Sponsor the opportunity to
review and comment on the solicitations for all contracts, including relevant plans and
specifications, prior to the Government’s issuance of such solicitations. To the extent
possible, the Government shall afford the Non-Federal Sponsor the opportunity to review
and comment on all proposed contract modifications, including change orders. In any
instance where providing the Non-Federal Sponsor with notification of a contract
maodification is not possible prior to execution of the contract modification, the Government
shall provide such notification in writing at the earliest date possible. To the extent possible,
the Government also shall afford the Non-Federal Sponsor the opportunity to review and
comment on all contract claims prior to resolution th . The Government shall consider
in good faith the comments of the Non-Federal Sponsor, but the contents of solicitations,

own forces, execution of contract modificati
performance of all work on the Project sha
Government.

ovide a contribution of funds equal to 5
cle VL.B. of this Agreement.

required on lands casement
excavated material that the
construction, operation;

) d rights- of-way to enable the disposal of dredged or
ernment determines to be required or to be necessary for
| maintenance of the Project.

3. The Non-Federal Sponsor shall provide additional funds in accordance
with Article VL.B. of this Agreement in the amount necessary to meet the Non-Federal
Sponsor’s required minimum share of 35 percent of total project costs if the Government
projects at any time that the collective value of the following contributions will be less than
such required minimum share: (a) the value of the Non-Federal Sponsor’s contributions
under paragraph B.1. of this Article; (b) the value of the Non-Federal Sponsor’s
contributions under paragraph B.2. of this Article as determined in accordance with Article



IV of this Agreement; and (c) the value of the Non-Federal Sponsor’s contributions under
Article V, Article X, and Article XIV.A. of this Agreement.

4. The Government, subject to the availability of funds and as limited by the
Section 14 Project Limit and the Section 14 Annual Program Limit, shall refund or
reimburse to the Non-Federal Sponsor any contributions in excess of 45 percent of total
project costs if the Government determines at any time that the collective value of the
following contributions has exceeded 45 percent of rotal project costs: (a) the value of the
Non-Federal Sponsor’s contributions under paragraph B.2. of this Article as determined in
accordance with Article IV of this Agreement; (b) the value of the Non-Federal Sponsor’s
contributions under paragraph B.3. of this Article; and (c) the value of the Non-Federal
Sponsor’s contributions under Article V, Article X, and Article XIV.A. of this Agreement.
After such a determination, the Government, in its sole discretion, may acquire any
remaining lands, easements, and rights-of-way 1rcd for the P _}’ec‘f perform any
remaining relocations necessary for the Project; or ¢

jects that the amount of Federal funds
through the then-current fiscal year, or
Il make available for the Pro;ect through

‘XVILB.2. and Article XVILB.3. of this
t projects to be incurred through the then-current or

Agreement th_
upcoming fiscal ye
Sponsor in writing ©; ff' 01ency of funds and of the date the Government projects
that the Federal funds't 11 have been made available to the Project will be exhausted.
Upon the exhaustion of Federal funds made available by the Government to the Project,
future performance under this Agreement shall be suspended and the parties shall proceed
in accordance with Article XIILB. of this Agreement.

2. In accordance with Section 14 of the Flood Control Act of 1946, Public
Law 79-526, as amended (33 U.S.C. 701r), the Government’s total financial obligations
for planning, design, and construction of the Project (except for costs incurred on behalf
of the Non-Federal Sponsor in accordance with paragraph H. of this Article) shall not
exceed the Section 14 Project Limit. Notwithstanding any other provision of this



Agreement, the Non-Federal Sponsor shall be responsible for all costs in excess of this
limit and shall pay any such costs in accordance with Article VI.B. of this Agreement.

3. If the Government determines that the total amount of Federal funds
provided by Congress for all projects implemented pursuant to Section 14 has reached the
Section 14 Annual Program Limit, and the Government projects that the Federal funds
the Government will make available to the Project within the Section 14 Annual Program
Limit will not be sufficient to meet the Federal share of total project costs and the Federal
share of costs for data recovery activities associated with historic preservation in
accordance with Article XVII.B.2. and Article XVILB.3. of this Agreement, the
Government shall notify the Non-Federal Sponsor in writing. of such insufficiency of
funds and of the date the Government projects that the Federal funds that will have been
made avallable to the Project will be exhausted U On__ ___"'x__haustlon of Federal funds

D. When the District Engineer determ
portion of the PI o,iecr is complete

;B

I the Government shall pr0v1de written
and the Government and the Non-Federal Sponsor

Written Notices of Accept of Completed Work for all contracts for the Project that
have not been provided previously shall be provided to the Non-Federal Sponsor.

E. Upon notification from the District Engineer in accordance with paragraph D.
of this Article, the Non-Federal Sponsor shall operate, maintain, repair, rehabilitate, and
replace the entire Project, or the functional portion of the Project as the case may be, in
accordance with Article VIII of this Agreement.

F. Upon conclusion of the period of design and construction, the Government shall
conduct an accounting, in accordance with Article VI.C. of this Agreement, and furnish the
results to the Non-Federal Sponsor.



G. The Non-Federal Sponsor shall not use Federal program funds to meet any of its
obligations for the Project under this Agreement unless the Federal agency providing the
funds verifies in writing that the funds are authorized to be used to carry out the Project.

H. The Non-Federal Sponsor may request the Government to perform or provide,
on behalf of the Non-Federal Sponsor, one or more of the services (hereinafter the
“additional work™) described in this paragraph. Such requests shall be in writing and
shall describe the additional work requested to be performed or provided. Ifin its sole
discretion the Government elects to perform or provide the requested additional work or
any portion thereof, it shall so notify the Non-Federal Sponsor in a writing that sets forth
any applicable terms and conditions, which must be consi: with this Agreement. In
the event of conflict between such a writing and this Agreement this Agreement shall

relocations; or construction of improvements
way to enable the disposal of dredged or excava

relocations, or construction of imp
Sponsor shall be responsible, as be
for any costs of clean
Agreement.

er consultation with the Non-Federal Sponsor, shall
determine the lands, ease nts and rights-of-way required for construction, operation, and
maintenance of the Project, including those required for relocations, the borrowing of
material, and the disposal of dredged or excavated material. The Government in a timely
manner shall provide the Non-Federal Sponsor with general written descriptions, including
maps as appropriate, of the lands, easements, and rights-of-way that the Government
determines the Non-Federal Sponsor must provide, in detail sufficient to enable the Non-
Federal Sponsor to fulfill its obligations under this paragraph, and shall provide the Non-
Federal Sponsor with a written notice to proceed with acquisition of such lands, easements,
and rights-of~-way. Prior to the issuance of the solicitation for each Government contract
for construction of the Project, or prior to the Government initiating construction of a



portion of the Project using the Government’s own forces, the Non-Federal Sponsor shall
acquire all lands, easements, and rights-of-way the Government determines the Non-
Federal Sponsor must provide for that work and shall provide the Government with
authorization for entry thereto. Furthermore, prior to the end of the period of design and
construction, the Non-Federal Sponsor shall acquire all lands, easements, and rights-of-way
required for construction, operation, and maintenance of the Project, as set forth in such
descriptions, and shall provide the Government with authorization for entry thereto. The
Non-Federal Sponsor shall ensure that lands, easements, and rights-of-way that the
Government determines to be required for the Project and that were provided by the Non-
Federal Sponsor are retained in public ownership for uses ¢ tible with the authorized
purposes of the Project.

B. The Government, after consultation with : n'f'__ ederal Sponsor, shall
determine the relocations necessary for construction, operation, and maintenance of the
Project, including those necessary to enable the borrowing of material or the disposal of
dredged or excavated material. The Government in a timely manner shall provide the Non-
Federal Sponsor with general written descri s, including maps as approprlate of such
relocations in detail sufficient to enable the No ) Ilits:
under this paragraph, and shall pr
proceed with such relocations. Pri
contract for construction of the Pro,
of a portion of the Project using the
shall prepare or ensure the preparano

Federal Sponsor sh
descriptions.

stilling basins de-watering pumps and pipes. The Government in a timely manner shall
provide the Non-Federal Sponsor with general written descriptions, including maps as
appropriate, of such improvements in detail sufficient to enable the Non-Federal Sponsor to
fulfill its obligations under this paragraph, and shall provide the Non-Federal Sponsor with a
written notice to proceed with construction of such improvements. Prior to the issuance of
the solicitation for each Government contract for construction of the Project, or prior to the
Government initiating construction of a portion of the Project using the Government’s
own forces, the Non-Federal Sponsor shall prepare plans and specifications for all
improvements the Government determines to be required for the disposal of dredged or
excavated material under that contract, submit such plans and specifications to the
Government for approval, and provide such improvements in accordance with the approved
plans and specifications. Furthermore, prior to the end of the period of design and



construction, the Non-Federal Sponsor shall provide all improvements set forth in such
descriptions.

D. The Non-Federal Sponsor shall comply with the applicable provisions of the
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public
Law 91-646, as amended (42 U.S.C. 4601-4655), and the Uniform Regulations contained in
49 C.F.R. Part 24, in acquiring lands, easements, and rights-of-way required for
construction, operation, and maintenance of the Project, including those required for
rez'ocau'ons the borrowing of material, or the disposal of dreclged or excavated material, and

connection with said Act.

ARTICLE IV - CREDIT FOR VALUE OF LA
RELOCATIONS, AND DISPOSA

ri ghts -of-way that the Non-Federal Sponsor mus! > pu
Agreement; for the value of the relocations that the Non-Federal Sponsor must perform or
for which it must ensure performance pur__suant to Article I11.B. of this Agreement; and for

-y providing the funds verifies in writing that the
d to be used to carry out the Project. Finally, no amount shall be

i 10 credit shall be afforded, and no reimbursement shall be
provided for the va , easements, or rights-of-way that are part of the tract of land
on which the facility oi ture to be protected is located, if such tract of land was owned
by either the Non-Federal Sponsor or the owner of such facility or structure on the effective
date of this Agreement.

B. The Non-Federal Sponsor in a timely manner shall provide the Government with
such documents as are sufficient to enable the Government to determine the value of any
contribution provided pursuant to Article IIL.A., Article II1.B., or Article III.C. of this
Agreement. Upon receipt of such documents, the Government in a timely manner shall
determine the value of such contributions for the purpose of including such value in roral

10



project costs and for determining the amount of credit to be afforded or reimbursement to
be provided in accordance with the provisions of this Agreement.

C. For the purposes of determining the value to be included in rotal project costs
and the amount of credit to be afforded or reimbursement to be provided in accordance with
this Agreement and except as otherwise provided in paragraph G. of this Article, the value
of lands, easements, and rights-of-way, including those required for relocations, the
borrowing of material, and the disposal of dredged or excavated material, shall be the fair
market value of the real property interests, plus certain incidental costs of acquiring those
interests, as determined in accordance with the provisions of this paragraph.

1. Date of Valuation. The fair market value of lands, easements, or rights-
of-way owned by the Non-Federal Sponsor on the effective date of this Agreement shall be
the fair market value of such real property interests as of the d Non-Federal Sponsor
provides the Government with authorization for: air market value of
lands, easements, or ri ights-of-way acquued or after the effective

Non-Federal Sp

time the interests are acquired.

2. General Vaiua‘uon
paragraph C.5. of thls Article, the fmr

or each real property
er ho is acceptable to the Non-
-Federal Sponsor shall provide the

Government Wlth tt later than 6 months after the Non-Federal Sponsor

prowd the G

; 1f such appraisal is approved by the
ent does not approve the Non-Federal Sponsor’s

a second appraisal, or the Non- -Federal Sponsor does not provide the first appraisal as
required in this paragraph, the Government shall obtain an appraisal, and the fair market
value shall be the amount set forth in the Government’s appraisal, if such appraisal is
approved by the Non-Federal Sponsor. In the event the Non-Federal Sponsor does not
approve the Government’s appraisal, the Government, after consultation with the Non-
Federal Sponsor, shall consider the Government’s and the Non-Federal Sponsor’s appraisals
and determine an amount based thereon, which shall be deemed to be the fair market value.

b. Where the amount paid or proposed to be paid by the Non-Federal
Sponsor for the real property interest exceeds the amount determined pursuant to paragraph

T



C.2.a. of this Article, the Government, at the request of the Non-Federal Sponsor, shall
consider all factors relevant to determining fair market value and, in its sole discretion, after
consultation with the Non-Federal Sponsor, may approve in writing an amount greater than
the amount determined pursuant to paragraph C.2.a. of this Article, but not to exceed the
amount actually paid or proposed to be paid. If the Government approves such an amount,
the fair market value shall be the lesser of the approved amount or the amount paid by the
Non-Federal Sponsor, but no less than the amount determined pursuant to paragraph C.2.a.
of this Article.

3. Eminent Domain Valuation Procedure. For lands, easements, or rights-
of-way acquired by eminent domain proceedings instituted after the effective date of this
Agreement, the Non Federal Sponsor pl‘lOI‘ to institutin proceedings, shall submit to

. 1f the Government previ )
writing, or if the Govemment provides written approval 1
appraisal within such 60 day period,
in such appraisal as the estimate o
eminent domain proceeding.

or shall use the amount set forth
purpose of instituting the

pproval of the appraisal,
the Govemment and the

the No Federal Sponsor may use the amount set forth in its
5t compensation for the purpose of instituting the eminent

~c. For lands, easements, or rights-of-way acquired by eminent
domain proceedings mstituted in accordance with paragraph C.3. of this Article, fair market
value shall be either the amount of the court award for the real property interests taken, to
the extent the Government determined such interests are required for construction,
operation, and maintenance of the Project, or the amount of any stipulated settlement or
portion thereof that the Government approves in writing.

4. Incidental Costs. For lands, easements, or rights-of-way acquired by the
Non-Federal Sponsor within a five year period preceding the effective date of this
Agreement, or at any time after the effective date of this Agreement, the value of the interest
shall include the documented incidental costs of acquiring the interest, as determined by the

12



Government, subject to an audit in accordance with Article X.C. of this Agreement to
determine reasonableness, allocability, and allowability of such costs. In the event the
Government modifies its determination made pursuant to Article I11.A. of this
Agreement, the Government shall afford credit for the documented incidental costs
associated with preparing to acquire the lands, easements, or rights-of-way identified in
the original determination, subject to an audit in accordance with Article X.C. of this
Agreement to determine reasonableness, allocability, and allowability of such costs.
Such incidental costs shall include, but not necessarily be limited to, closing and title costs,
appraisal costs, survey costs, attorney’s fees, plat maps, mapping costs, actual amounts
expended for payment of any relocation assistance benefits ided in accordance with
Article IT1.D. of this Agreement, and other payments by th -Federal Sponsor for
items that are generally recognized as compensable, and required to be paid, by
applicable state law due to the acquisition of a real property interest in accordance with
Article IIT of this Agreement. The value of the interests provided by the Non-Federal
Sponsor in accordance with Article IILA. of t S
documented costs of obtaining appraisals pur:
determined by the Government, and subject
of this Agreement to determine reasonablenes
costs.

) termines is necessary to provide a functionally
equivalent facili epreciation, as applicable, and by the salvage value of any

removed items.

A Felocation of a highway, the value shall be only that portion of
relocation costs that would be necessary to accomplish the relocation in accordance with the
design standard that the State of Tennessee would apply under similar conditions of
geography and traffic load, reduced by the salvage value of any removed items.

3. Relocation costs shall include, but not necessarily be limited to, actual
costs of performing the relocation; planning, engineering and design costs; supervision and
administration costs; and documented incidental costs associated with performance of the
relocation, as determined by the Government. Relocation costs shall not include any costs
due to betterments, as determined by the Government, nor any additional cost of using new
material when suitable used material is available. Relocation costs shall be subject to an

13



audit in accordance with Article X.C. of this Agreement to determine reasonableness,
allocability, and allowability of such costs.

E. The value of the improvements required on lands, easements, and rights-of-way
to enable the disposal of dredged or excavated material shall be the costs of the
improvements, as determined by the Government, subject to an audit in accordance with
Article X.C. of this Agreement to determine reasonableness, allocability, and allowability of
such costs. Such costs shall include, but not necessarily be limited to, actual costs of
providing the improvements; planning, engineering and design costs; supervision and
administration costs; and documented incidental costs associated with providing the
improvements, but shall not include any costs due to berre nents, as determined by the
Government.

laws covering non-Federal construction, mcl
3148 and 40 U.S.C. 3701-3708 (rev151ng, codifym
change the provisions of the Davis

0 U.S.C. 327 et seq.), and the
Copeland Anti-Kickback Act (former y 40 U S C, 276c)).-- Notwithstanding any other
provision of this Agreement, credit or:

e Non-Federal Sponsor pursuant to
ements, or rights-of-way, performs

lands, easements, or rights-of~way to
erial, the value to be mcluded in fotal

p d by the Non-Federal Sponsor in accordance
ment. In addition, the value to be included in foral
such credit to be afforded or the amount of

accordance with Article X.C. of this Agrccment to determine reasonableness, allocability,
and allowability of such costs.

ARTICLE V - PROJECT COORDINATION TEAM

A. To provide for consistent and effective communication, the Non-Federal Sponsor
and the Government, not later than 30 calendar days after the effective date of this

14



Agreement, shall appoint named senior representatives to a Project Coordination Team.
Thereafter, the Project Coordination Team shall meet regularly until the end of the period of
design and construction. The Government’s Project Manager and a counterpart named by
the Non-Federal Sponsor shall co-chair the Project Coordination Team.

B. The Government’s Project Manager and the Non-Federal Sponsor’s counterpart
shall keep the Project Coordination Team informed of the progress of design and
construction and of significant pending issues and actions, and shall seek the views of the
Project Coordination Team on matters that the Project Coordination Team generally
oversees.

C. Until the end of the period of design and coma_ucnon the Project Coordination
Team shall generally oversee the Project, including matters related to: design; completion of
all necessary environmental coordination and doc and specifications;
scheduling; real property and relocation requirements; real prop racquisition; contract
awards and modifications; contract costs; the application of and ¢ iance with 40
U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 ( vising, codifying and enacting without
substantive change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et
seq.), the Contract Work Hours ¢ S
seq.), and the Copeland Anti-Kic!
and improvements required on lan
dredged or excavated material; the i
hazardous suiistances ih' acc'drdéni:é'

f-way to enable the disposal of
; ex1stence and extent of

Pro;ect or funcnonaf portions

posed OMRR&R Manual; anticipated requirements and

ion, maintenance, repair, rehabilitation, and

rmits; and other matters related to the

consistent with a project management plan
with the Non-Federal Sponsor.

Engmeer on matters related to the Project that the Project Coordination Team generally
oversees, including suggestions to avoid potential sources of dispute. The Government in
good faith shall consider the recommendations of the Project Coordination Team. The
Government, having the wuthority and responsibility for design and construction of
the Project has the discretion to accept or reject, in whole or in part, the Project
Coordination Team’s recommendations.

E. The Non-Federal Sponsor’s costs of participation in the Project Coordination
Team shall be included in rotal project costs and shared in accordance with the provisions
of this Agreement, subject to an audit in accordance with Article X.C. of this Agreement
to determine reasonableness, allocability, and allowability of such costs. The
Government’s costs of participation in the Project Coordination Team shall be included
in fotal project costs and shared in accordance with the provisions of this Agreement.

15



ARTICLE VI- METHOD OF PAYMENT

A. In accordance with the provisions of this paragraph, the Government shall
maintain current records and provide to the Non-Federal Sponsor current projections of
costs, financial obligations, contributions provided by the parties, and the value included
in fotal project costs for lands, easements, rights-of-way, relocations, and improvements
required on lands, easements, and rights-of-way to enable the disposal of dredged or
excavated material determined in accordance with Article IV of this Agreement.

1. As of the effective date of this Agreement; total project costs are
projected to be $1,849,000; the value included in total project costs for lands, easements,
rights-of-way, relocations, and improvements required on lands, easements, and rights-of-
way to enable the disposal of dredged or excavated material determined in accordance with
Article IV of this Agreement is projected to be 0; the value of the Non-Federal Sponsor’s
contributions under Article V, Article X, and /
to be $10,000; the Non-Federal Sponsor’s ¢
and Article I1.B.3. of this Agreement is pro
Sponsor s contribution of funds required by /

requlred by Article XVILI. B 3. of this'Agreement
it’s total financial obllgatlons for the additional

Federal Sponsor s contribution 6
is pI‘OjeCTed to be $0; and the Go

Iit after consultation with
‘total financial responsibilities

g8, u
It settlng forth all contrlbutlons provided to date and the
wing: fotal project costs; the value included in fotal project
hts-of-way, refocarfons and improvements required on

Sponsor’s contribu Article V, Article X, and Article XIV.A. of this Agreement;
the Non-Federal Spon otal contribution of funds required by Article I1.B.1. and
Article I1B.3. of this Agreement; the Non-Federal Sponsor’s contribution of funds
required by Article IL.C.2. of this Agreement; the non-Federal proportionate share; the
Non-Federal Sponsor’s total contribution of funds required by Article XVII.B.3. of this
Agreement; and the Government’s total financial obligations for additional work incurred
and the Non-Federal Sponsor’s contribution of funds for such costs required by Article
II.H. of this Agreement.
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B. The Non-Federal Sponsor shall provide the contributions of funds required by
Article IL.B.1., Article IL.B.3., Article I1.C.2., and Article XVII.B.3. of this Agreement in
accordance with the provisions of this paragraph.

1. Not less than 30 calendar days prior to the scheduled date for issuance
of the solicitation for the first contract for design of the Project or commencement of
design of the Project using the Government’s own forces, the Government shall notify
the Non-Federal Sponsor in writing of such scheduled date and the funds the Government
determines to be required from the Non-Federal Sponsor to meet its projected share under
Article I1.B.1., Article I1.B.3., Article I1.C.2., and Article XVII,B.3. of this Agreement.
Not later than such scheduled date, the Non-Federal Spo all provide the
Government with the full amount of such required funds by delivering a check payable to
“FAO, USAED, Nashville District” to the District En r verifying to the
satisfaction of the Government that the Non-Federal Spons deposited such required
funds in an escrow or other account acceptable i

Electronic Funds Transfer of such required fi
established by the Government.

Federal Sponsor such sums as the
Federal proportionat
prior to the commenc

/ to cover: (a) the non-
d construction incurred
tion; (b) the non-Federal
nd construction as financial
ction are incurred; and (c) the Non-Federal Sponsor’s
ata recovery activities associated with historic

d and provide an explanation of why additional
60 calendar days from rece ipt of such notice, the Non-Federal
Sponsor shall provide the Government with the full amount of such additional required
funds through any of the payment mechanisms specified in paragraph B.1. of this Article.

C. Upon conclusion of the period of design and construction and resolution of all
relevant claims and appeals and eminent domain proceedings, the Government shall
conduct a final accounting and furnish the Non-Federal Sponsor with written notice of
the results of such final accounting. If outstanding relevant claims and appeals or
eminent domain proceedings prevent a final accounting from being conducted in a timely
manner, the Government shall conduct an interim accounting and furnish the Non-
Federal Sponsor with written notice of the results of such interim accounting. Once all
outstanding relevant claims and appeals and eminent domain proceedings are resolved,
the Government shall amend the interim accounting to complete the final accounting and
furnish the Non-Federal Sponsor with written notice of the results of such final
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accounting. The interim or final accounting, as applicable, shall determine rotal project
costs and the costs of any data recovery activities associated with historic preservation.
In addition, for each set of costs, the interim or final accounting, as applicable, shall

determine each party’s required share thereof, and each party’s total contributions thereto
as of the date of such accounting.

1. Should the interim or final accounting, as applicable, show that the
Non-Federal Sponsor’s total required shares of total project costs and the costs of any
data recovery activities associated with historic preservation exceed the Non-Federal
Sponsor’s total contributions provided thereto, the Non-Federal Sponsor, no later than 90
calendar days after receipt of written notice from the Government, shall make a payment
to the Government in an amount equal to the difference by delivering a check payable to
“FAO, USAED Nashville Dlstnct to the District Engm 1 or by providing an Electronic

show that the

costs and the
costs of any data recovery activities assoc:ated

Federal Sponsor’s total required shares thereo
of funds and as limited by the S
Limit, shall refund or reimburse t

60 calendar days prior to the scheduled date for the first
financial oblig I work, the Government shall notify the Non-Federal
Sponsor in wr f such sc eduled date and of the full amount of funds the
Government determ; es to be required from the Non-Federal Sponsor to cover the costs
of the additional work. No later than 30 calendar days prior to the Government incurring
any financial obligation for additional work, the Non-Federal Sponsor shall provide the
Government with the full amount of the funds required to cover the costs of such

additional work through any of the payment mechanisms specified in paragraph B.1. of
this Article.

2. The Government shall draw from the funds provided by the Non-
Federal Sponsor such sums as the Government deems necessary to cover the
Government’s financial obligations for such additional work as they are incurred. If at
any time the Government determines that the Non-Federal Sponsor must provide
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additional funds to pay for such additional work, the Government shall notify the Non-
Federal Sponsor in writing of the additional funds required and provide an explanation of
why additional funds are required. Within 30 calendar days from receipt of such notice,
the Non-Federal Sponsor shall provide the Government with the full amount of such

additional required funds through any of the payment mechanisms specified in paragraph
B.1. of this Article.

3. At the time the Government conducts the interim or final accountin g,
as applicable, the Government shall conduct an accounting of the Government’s financial
obligations incurred for additional work and furnish the Non-Federal Sponsor with
written notice of the results of such accounting. If outstanding relevant claims and
appeals or eminent domain proceedings prevent a final accounting of such financial
obligations for additional work from being conducted in a timely manner, the
Government shall conduct an interim accountin 1g of such ial obligations for
add:tlonal work and ﬁ,lrmsh the Non-Federal ponsor with wrltfen notlce of the results of

\ n-Federal Sponsor with
*h interim or final accounting, as
ial obligations for additional

applicable, shall determine the Go
work and the Non-Federal Sponso :

dditional work exceed the total
al Sponsor for such additional work, the
lays after receipt of written notice from

the Government’:s-:_
contribution of fun

rovided by the Non-Federal Sponsor for additional work
al financial obligations for such additional work, the
Government, subject to availability of funds, shall refund the excess amount to the
Non-Federal Sponsor within 90 calendar days of the date of completion of such
accounting. In the event the Non-Federal Sponsor is due a refund and funds are not
available to refund the excess amount to the Non-Federal Sponsor, the Government shall
seek such appropriations as are necessary to make the refund.
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ARTICLE VII - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this
Agreement, that party must first notify the other party in writing of the nature of the
purported breach and seek in good faith to resolve the dispute through negotiation. If the
parties cannot resolve the dispute through negotiation, they may agree to a mutually
acceptable method of non-binding alternative dispute resolution with a qualified third
party acceptable to both parties. Each party shall pay an equal share of any costs for the
services provided by such a third party as such costs are incurred. The existence of a
dispute shall not excuse the parties from performance pursuant to this Agreement.

ARTICLE VIII - OPERATION, MAINTENAN_._ IR, REHABILITATION,

g
Federal Sponsor, pursuant to Article ILE. of thi
repair, rehabilitate, and replace the. entlre Project
cost to the Government. The Noj
maintenance, repair, rehabilitati
compatible with the Project s author
Federal and State laws

ibilities in a manner
cordance with applicable

Sponsor continues to fail to perform, then the Government shall have the right to enter, at
reasonable times and in a reasonable manner, upon property that the Non-Federal Sponsor
now or hereafter owns ntrols for the purpose of completing, operating, maintaining,
repairing, rehabilitating, or replacing the Project. No completion, operation, maintenance,
repair, rehabilitation, or replacement by the Government shall relieve the Non-Federal
Sponsor of responsibility to meet the Non-Federal Sponsor’s obligations as set forth in this
Agreement, or to preclude the Government from pursuing any other remedy at law or equity
to ensure faithful performance pursuant to this Agreement.
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ARTICLE IX - HOLD AND SAVE

The Non-Federal Sponsor shall hold and save the Government free from all damages
arising from design, construction, operation, maintenance, repair, rehabilitation, and
replacement of the Project and any betterments, except for damages due to the fault or
negligence of the Government or its contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the
Government and the Non-Federal Sponsor shall develop procedures for keeping books,
records, documents, or other evidence pertaining to costs and expenses incurred pursuant to
this Agreement. These procedures shall incorp d apply as appropriate, the standards
for financial management systems set forth in the Uniform Adm:m_' ative Requirements for
Grants and Cooperative Agreements to State’ ocal Governments at.32 C.F.R. Section

other evidence were required. To. _er' applicable Federal laws and
regulations, the Government and t _ 1sor shall each allow the other to
inspect such books, records, docur St evi

| 1_:_.Sponsor s activities under this Agreement.
rformed in accordance with this paragraph shall be

costs as are allocated to the Project shall be included in fotal project costs and sharcd in
accordance with e pr0v1510n of this Agreement.

ance with 1 U.S.C. 7503, the Government may conduct audits in
addition to any audit that the Non-Federal Sponsor is required to conduct under the Single
Audit Act Amendments of 1996. Any such Government audits shall be conducted in
accordance with Government Auditing Standards and the cost principles in OMB Circular
No. A-87 and other applicable cost principles and regulations. The costs of Government
audits performed in accordance with this paragraph shall be included in total project costs
and shared in accordance with the provisions of this Agreement.
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ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations under this Agreement, the
Non-Federal Sponsor and the Government shall comply with all applicable Federal and
State laws and regulations, including, but not limited to: Section 601 of the Civil Rights
Act of 1964, Public Law 88-352 (42 U.S.C. 2000d) and Department of Defense Directive
5500.11 issued pursuant thereto; Army Regulation 600-7, entitled “Nondiscrimination on
the Basis of Handicap in Programs and Activities Assisted or Conducted by the
Department of the Army™; and all applicable Federal labor standards requirements
including, but not limited to, 40 U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (revising,
codifying and enacting without substantive change the provisions of the Davis-Bacon Act
(formerly 40 U.S.C. 276a et seq.), the Contract Work Hours and Safety Standards Act
(formerly 40 U.S.C. 327 et seq.), and the Copeland A ckback Act (formerly 40
U.B.C. 276c)).

against that contract
for violation of any la

Sponsor fails to fulfill its obligations under this
Army (Civil Works) shall terminate this
formance under this Agreement unless the Assistant

rks) determines that continuation of work on the Project is
ites or is necessary in order to satisfy agreements with any
connection with the Project.

other non-Federal in

B. In the event future performance under this Agreement is suspended pursuant
to Article II.C. of this Agreement, such suspension shall remain in effect until such time
that the Government notifies the Non-Federal Sponsor in writing that sufficient Federal
funds are available to meet the Federal share of total project costs and the Federal share
of costs for data recovery activities associated with historic preservation in accordance
with Article XVILB.2. and Article XVIL.B.3. of this Agreement the Government projects
to be incurred through the then-current or upcoming fiscal year, or the Government or the
Non-Federal Sponsor elects to terminate this Agreement.
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C. In the event that the Government and the Non-Federal Sponsor determine to
suspend future performance under this Agreement in accordance with Article XIV.C. of
this Agreement, such suspension shall remain in effect until the Government and the
Non-Federal Sponsor agree to proceed or to terminate this Agreement. In the event that
the Government suspends future performance under this Agreement in accordance with
Article XIV.C. of this Agreement due to failure to reach agreement with the Non-Federal
Sponsor on whether to proceed or to terminate this Agreement, or the failure of the Non-
Federal Sponsor to provide funds to pay for cleanup and response costs or to otherwise
discharge the Non-Federal Sponsor’s responsibilities under Article XIV.C. of this
Agreement, such suspension shall remain in effect until:

Federal Sponsor reach agreement on how to proceed or

) pay for cleanup and response costs

and othermse discharges its responsibilities under rticle XIV.C. of this Agreement; 3)
ect Y nt terminates this

the Government and Non-

agree in wrltmg not to proceed with construction of the
their activities relating to the PF‘O_]QC‘I and conduct an ac
Article VI.C. of this Agreement.

made available for th
the Non-FederaI Spo

is Agreement or suspension of future performance under
th this Article or Article II.C. or Article XIV.C. of this
arties of liability for any obligation previously incurred.
Any delinquent payment owed by the Non-Federal Sponsor shall be charged interest at a
rate, to be determined ecretary of the Treasury, equal to 150 per centum of the
average bond equivalent rate of the 13 week Treasury bills auctioned immediately prior to
the date on which such payment became delinquent, or auctioned immediately prior to the
beginning of each additional 3 month period if the period of delinquency exceeds 3 months.

‘Any
this Agreement in accordanc
Agreement shall not relieve |

ARTICLE XIV - HAZARDOUS SUBSTANCES

A. After execution of this Agreement and upon direction by the District Engineer,
the Non-Federal Sponsor shall perform, or ensure performance of, any investigations for
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hazardous substances that the Government or the Non-Federal Sponsor determines to be
necessary to identify the existence and extent of any hazardous substances regulated under
the Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C.
9601-9675; hereinafter “CERCLA™), that may exist in, on, or under lands, easements, and
rights-of-way that the Government determines, pursuant to Article III of this Agreement, to
be required for construction, operation, and maintenance of the Project. However, for lands,
easements, and rights-of-way that the Government determines to be subject to the navigation
servitude, only the Government shall perform such investigations unless the District
Engineer provides the Non-Federal Sponsor with prior specific written direction, in which
case the Non-Federal Sponsor shall perform such investi gations in accordance with such
written direction.

1. All actual costs incurred by the Non-Fede
investigations for hazardous substances shall be included in total project costs and shared in
accordance with the provisions of this Agreement, subject to an audit in accordance with

Article X.C. of this Agreement to determme asonableness, allocabﬂity, and allowability of
such costs.

1 Sponsor for such

on, operation, and maintenance of the
ment, in addition to providing any other
ompt written notice to each other, and the
uisition of the real property interests
isor should proceed.

Non-Federal Sponsor shall determine whether to

ct, or, if already in construction, whether to continue with
vend future performance under this Agreement, or terminate
) ience of the Government, in any case where hazardous
substances regula “RCLA are found to exist in, on, or under any lands,
easements, or rights at the Government determines, pursuant to Article I1I of this
Agreement, to be required for construction, operation, and maintenance of the Project.
Should the Government and the Non-Federal Sponsor determine to initiate or continue with
construction of the Project after considering any liability that may arise under CERCLA, the
Non-Federal Sponsor shall be responsible, as between the Government and the Non-Federal
Sponsor, for the costs of cleanup and response, including the costs of any studies and
investigations necessary to determine an appropriate response to the contamination. Such
costs shall not be considered a part of fotal project costs. In the event the Non-Federal
Sponsor does not reach agreement with the Government on whether to proceed or to
terminate this Agreement under this paragraph, or fails to provide any funds necessary to

this Agreement'
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pay for cleanup and response costs or to otherwise discharge the Non-Federal Sponsor’s
responsibilities under this paragraph upon direction by the Government, the Government, in
its sole discretion, may either terminate this Agreement for the convenience of the

Government, suspend future performance under this Agreement, or continue work on the
Project.

D. The Non-Federal Sponsor and the Government shall consult with each other in
accordance with Article V of this Agreement in an effort to ensure that responsible parties
bear any necessary cleanup and response costs as defined in CERCLA. Any decision made
pursuant to paragraph C. of this Article shall not relieve any third party from any liability
that may arise under CERCLA.

E. As between the Government and the N ) :

repair, rehabilitate, and replace the iject in a manner that will notE cause liability to arise
under CERCLA.

delivered personall__ 6
as follows: '

Nashville District
P.O. Box 1070
Nashville, Tennessee 37202-1070

B. A party may change the address to which such communications are to be
directed by giving written notice to the other party in the manner provided in this Article.
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C. Any notice, request, demand, or other communication made pursuant to this
Article shall be deemed to have been received by the addressee at the earlier of such time as
it is actually received or seven calendar days after it is mailed.

ARTICLE XVI - CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree to
maintain the confidentiality of exchanged information when requested to do so by the
providing party.

B. The Government, as It determmes ‘necessary
ensure the perform ance of any mlt

sh' mitigation activities,
) servatlon shall be included

Works) has walved th tand the Secretary of the Interior has concurred in the waiver
in accordance with Sect 08(3) of Public Law 96-515, as amended (16 U.S.C. 469¢-
2(3)). Any costs of data recovery activities associated with historic preservation that exceed
the one percent limit shall not be included in total project costs but shall be shared between
the Non-Federal Sponsor and the Government consistent with the minimum cost sharing
requirements for flood risk management, as follows: 35 percent will be borne by the Non-
Federal Sponsor and 65 percent will be borne by the Government.

C. If, during its performance of relocations or construction of improvements
required on lands, easements, and rights-of-way to enable the disposal of dredged or
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excavated material in accordance with Article 111 of this Agreement, the Non-Federal
Sponsor discovers historic properties or other cultural resources that have not been evaluated
by the Government pursuant to this Article, the Non-Federal Sponsor shall provide prompt
written notice to the Government of such discovery. The Non-Federal Sponsor shall not
proceed with performance of the relocation or construction of the improvement that is
related to such discovery until the Government provides written notice to the Non-Federal
Sponsor that it should proceed with such work.

ARTICLE XVIII - THIRD PARTY RIGHTS, BENEFITS, OR LIABILITIES

Nothing in this Agreement is intended, nor may onstrued, to create any rights,
confer any benefits, or relieve any liability, of any kmd atsoever in any third person
not party to this Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which
shall become effective upon the date it is signed by the District Engineer.

DEPARTMENT OF THE ARMY CITY OF CHATTANOOGA, TENNESSEE
BY: BY:

John L. Hudson, P.E. Andy Berke

Lieutenant Colonel Mayor

Corps of Engineers

District Engineer

DATE:
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CERTIFICATE OF AUTHORITY

I , do hereby certify that I am the principal legal officer of
the City of Chattanooga, Tenncssee that the City of Chattanooga, Tennessee is a legally
constituted public body with full authority and legal capability to perform the terms of the
Agreement between the Department of the Army and the City of Chattanooga, Tennessee in
connection with the Chattanooga, Tennessee River Mile 466 Emergency Streambank
Stabilization Project, and to pay damages, if necessary, in the event of the failure to perform
in accordance with the terms of this Agreement, as required by Section 221 of the Flood
Control Act of 1970, Public Law 91-611, as amended (42 U.S.C. 1962d-5b), and that the

persons who have executed this Agreement on behalf of th of Chattanooga, Tennessee
have acted within their statutory authority.

IN WITNESS WHEREOF, I have made and ' ; certification this
day of 20 d

 Wade Hinto
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CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf
of the undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or ¢ rative agreement.

(2) If any funds other than Federal appropriat
paid to any person for influencing or attemptin to
any agency, a Member of Congress, an offic .

1ds have been paid or will be
> an officer or employee of
ngress, or an employee

(3) The undersigned sha

included in the award documents fi
subgrants, and contracts under gran
subrecipients shall certify and disclos

ion shall be subject to a civil penalty of
000 for each such failure.

Andy Berke '
Mayor E

DATE:




