
 SEQ CHAPTER \h \r 1ORDINANCE NO. 11792
AN ORDINANCE TO AMEND ORDINANCE NO. 6958, AS AMENDED, KNOWN AS THE ZONING ORDINANCE, BY AMENDING ARTICLE VIII, SECTION 107(18)(A), RELATIVE TO CERTAIN DEFINITIONS OF ADULT-ORIENTED ESTABLISHMENTS.


______________________________________________________


WHEREAS, The Chattanooga-Hamilton County Regional Planning Commission, after referral from the Chattanooga City Council, has determined that amendments to certain definitions found in Article VIII, Section 107(18)(A) of the Zoning Ordinance are necessitated by a Tennessee Supreme Court decision; and 


WHEREAS, The Chattanooga-Hamilton County Regional Planning Commission has adopted a resolution on January 9, 2006, recommending the amendments to the Chattanooga City Council;
NOW, THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CHATTANOOGA, TENNESSEE;


SECTION 1.
BE IT ORDAINED, That Ordinance No. 6958, as amended, known as the Zoning Ordinance, Article VIII, Section 107(18)(A), be amended by deleting said section in its entirety and substituting in lieu thereof the following:
(18) 
For adult-oriented establishments in the C-2, C-3, and M-1 Zones, provided that the use meets the following definitions, conditions, restrictions and other provisions:
A.
Definitions:

For the purpose of these regulations, certain terms and words shall be defined as follows:

Adult - Any person who is eighteen (18) years of age or older.
Adult Entertainment – means any exhibition of any adult-oriented motion picture, live performance, display or dance of any type that has as a principal portion of such performance, any actual or simulated performance of 

specified sexual activities, sexual conduct, or exhibition and viewing of any specified anatomical areas, removal of articles of clothing or appearing unclothed, including pantomime, modeling, or any other personal service offered customers involving exhibition and viewing of specified anatomical areas.

Adult-Oriented Establishments – includes, but is not limited to sexually explicit establishments which cater to an exclusively or predominantly adult clientele and offer adult entertainment for business purposes such as: adult bookstores, adult motion picture theaters, adult cabarets, escort agencies, sexual encounter centers, massage parlors, adult saunas, adult video stores, and other enterprises which regularly feature materials, acts or displays involving complete nudity or exposure of the "Specified Anatomical Areas" herein below defined and/or sexual excitement or enticement.  Adult-oriented Establishment further includes, without being limited to, any adult entertainment studio or any premises that is physically arranged and used as such, whether advertised or represented as an adult entertainment studio, rap studio, exotic dance studio, encounter studio, sensitivity studio, model studio, escort service, lingerie studio or any other term of like import which regularly feature materials, acts or displays involving complete nudity or exposure of the "Specified Anatomical Areas" herein below defined for sexual excitement or enticement as a business purpose. 

Adult Bookstore – means a commercial establishment which, as one of its principal business purposes, offers for sale or rental for any form of consideration any one of the following: books, magazines, periodicals or other printed matter, or photographs, films, motion pictures, sexual devices, video cassettes, compact discs, digital video discs, slides, or other visual representations which are characterized by their emphasis on the display of  “Sexual Conduct,” “Specified Sexual Activities” or “Specified Anatomical Areas” (as defined below).  A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:
(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 
(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal portion of the business’s interior business space is used for the display, sale, or rental of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Adult Motion Picture Theater - Any public place, whether open or enclosed, which is used as one of its principal business purposes for presenting material distinguished or characterized by an emphasis on matter depicting, describing, or relating to “Sexual Conduct,” “Specified Sexual Activities” or “Specified Anatomical Areas” (as defined below) for observation by patrons therein.  A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:

(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal portion features the foregoing enumerated items, and of the business’s interior business space is used for the display, sale, or rental of the forgoing enumerated items; or
(f)
the business regularly prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Adult Cabaret - Any restaurant, bar, dance hall, nightclub or other such public place which as one of its principal business purposes regularly features entertainment of an erotic nature, including exotic dancers, go-go dancers, strippers, male or female impersonators or similar entertainers, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way. A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:

(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive portion of the business’s interior business from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal space is used for the display, sale, or rental of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Adult Video Store - means a commercial establishment which, as one of its principal business purposes, offers for sale or rental for any form of consideration any one of the following: photographs, films, motion pictures, sexual devices, video cassettes, compact discs, digital video discs, slides, or other visual representations which are characterized by their emphasis on the display of “Sexual Conduct,” “Specified Sexual Activities” or “Specified Anatomical Areas” (as defined below).  A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:

(a)
displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 
(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal portion of the business’s interior business space is used for the display, sale, or rental of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Massage Parlors - Any premises, public place, place of business or membership club which as one of its principal business purposes includes the business or activity of furnishing, providing or giving for a fee or any other form of consideration a massage, a bath, tanning services, body painting or similar massage services or procedure, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way. This definition shall not be construed to include a principal business purpose such as a hospital, nursing home, medical clinic, exercise facility, or the office of a duly licensed physician, surgeon, physical therapist, chiropractor or osteopath. Nor shall this definition be construed to include a barber shop or beauty salon operated by a duly licensed barber or cosmetologist, so long as any massage administered therein is limited to the head and neck.  A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:

(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 
(d)
a principal portion of the business’s revenues derive from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal portion of the business’s interior business space is used for the display, sale, or rental of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Massage - means the administering by any person by any method of exerting or applying pressure, friction, moisture, heat or cold to the human body, and/or the rubbing, stroking, kneading, pounding, tapping, or otherwise manipulating a part or whole of the human body or the muscles or joints thereof, by any physical or mechanical means. Massage shall also mean the giving, receiving, or administering of a bath to any person or the application of oil, lotion, body paint or other such embrocating to any person.

Minor - Any person less than 18 years of age.

Principal Portion – means at least 33 1/3 % of the thing so described whenever such term is used in this ordinance.

Public Place - means any place to which the public or a substantial group of persons has access and congregates, regardless of whether admission is charged thereto, and includes, but is not limited to: adult-oriented establishments, all businesses open to the public, highways, transportation facilities, schools, places of amusement, parks, playgrounds, hotels, theaters, auditoriums, restaurants, nightclubs, cocktail lounges, and burlesque houses.

Sauna – means an establishment or place which as one of its principal business purposes is in the business of providing:

(a)  
A steam bath; or

(b)  
Massage services.
A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:
(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 
(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal portion of the business’s interior business space is used for the display, sale, or rental of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

School - An academic learning center, whether public or private, from the level of nursery through twelfth grade, and including secondary education centers, not limited to, but including, community colleges and universities.

Sexual Conduct means the engaging in or the commission of an act of sexual intercourse, oral-genital contact, or the touching of the sexual organs, pubic region, buttocks or female breast of a person for the purpose of arousing or gratifying the sexual desire of another person.


Sexual Device – means any three-dimensional object primarily designed and marketed for the stimulation of the male or female human genital organs or anus, and shall include three-dimensional reproductions or representations of the human genital organs or anus.  Nothing in this definition shall be construed to include devices primarily intended for protection against sexually transmitted diseases or for prevention of pregnancy.  

Sexual Device Shop – means a commercial establishment that regularly features sexual devices or offers for sale sexual devices as one of its principal business purposes.  Nothing in this definition shall be construed to include any pharmacy, drug store, medical clinic, or any establishment primarily dedicated to providing medical or healthcare products or services, nor shall this definition be construed to include commercial establishments which do not restrict access to any portion of their premises to minors by reason of age.  A business purpose for purposes of these 
definitions shall be a principal business purpose if any one or more of the following criteria applies:

(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a principal portion of the business’s interior business space is used for the display, sale, or rental of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Sexual Encounter Center – means a business or commercial enterprise that, as one of its principal business purposes, offers for any form of consideration:

(a)  
Physical contact in the form of wrestling or tumbling between persons of the opposite sex; 

(b)
Physical contact between male and female persons or persons of the same sex when one (1) or more of the persons exposes to view of the persons within such establishment, at any time, the bare female breast below a point immediately above the top of the areola, human genitals, pubic region, or buttocks, even if partially covered by opaque material or completely covered by translucent material.

A business purpose for purposes of these definitions shall be a principal business purpose if any one or more of the following criteria applies:

(a)
a principal portion of the business’s displayed merchandise consists of the foregoing enumerated items; or 
(b)
a principal portion of the wholesale value of the business’s displayed merchandise consists of the foregoing enumerated items; or
(c)
a principal portion of the retail value of the business’s displayed merchandise consists of the foregoing enumerated items; or 

(d)
a principal portion of the business’s revenues derive from the sale or rental for any form of consideration, of the foregoing enumerated items; or 

(e)
a business space is used for the display, sale, or rental principal portion of the business’s interior of the forgoing enumerated items; or

(f)
the business regularly features the foregoing enumerated items, and prohibits access by minors, because of age, to the premises, and/or advertises itself as offering “adult” or “xxx” or “x-rated” or “erotic” or “sexual” or “sensual” or “pornographic” material on signage visible from a public right of way.

Specified Sexual Activities - 

(a) 
Human genitals in a state of actual or simulated sexual stimulation or arousal;

(b) 
Acts of actual or simulated human masturbation, sexual intercourse or sodomy;

(c) 
Actual or simulated fondling or other erotic touching of human genitals, pubic regions, buttocks or female breast.

Specified Anatomical Areas - 

(a) 
Less than completely and opaquely covered:

1. 
Human genitals, 

2.
Pubic region;

3. 
Buttocks; and

4. 
Female breast below a point immediately above the top of the areola; and

(b)
Human male genitals in a discernibly turgid state, even if completely and opaquely covered.
SECTION 2.
BE IT FURTHER ORDAINED, That this Ordinance shall take effect two (2) weeks from and after its passage.
PASSED on Second and Final Reading

              February 21                   , 2006.
S/________________________________________
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