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RESOLUTION NO. 24047
A RESOLUTION AUTHORIZING THE ADOPTION OF THE ENTERPRISE SOUTH INDUSTRIAL PARK COVENANTS AND RESTRICTIONS.

______________________________________________________



WHEREAS, On September 29, 2000, and on April 15, 2003, Hamilton County ("County") and the City of Chattanooga ("City") purchased 940 acres and 262 acres, respectively, of property at the former Volunteer Army Ammunition Plant ("VAAP"); and



WHEREAS, The County and the City are  in the process of developing the 1,200 acres now known as the Enterprise South Industrial Park and are continuing to acquire additional property to add to the Park; and



WHEREAS, The Enterprise South Industrial Park Covenants and Restrictions have been drafted for the Park to serve as a guideline for the development of property purchased within the Park and establishes an Enterprise Zone for the purpose of attracting start-up businesses or other companies to the Park, a copy of said covenants is attached hereto and made a part hereof by reference; and



WHEREAS, It is in the best interest of the City of Chattanooga to adopt the Enterprise South Industrial Park Covenants and Restrictions;

NOW, THEREFORE,



BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF CHATTANOOGA, TENNESSEE, That the Enterprise South Industrial Park Covenants and Restrictions, a copy of which is attached hereto made a part hereof by reference, be and is hereby adopted.

ADOPTED:
March 16, 2004

/pm

March 22, 2004
This instrument prepared by:



Final
Hamilton County Real Property Office

123 E. 7th Street

Chattanooga, Tennessee  37402

DECLARATION OF COVENANTS AND RESTRICTIONS FOR
ENTERPRISE SOUTH INDUSTRIAL PARK

THIS DECLARATION OF COVENANTS AND RESTRICTIONS FOR ENTERPRISE SOUTH INDUSTRIAL PARK (the "Declaration") is made as of the ___ day of ____________, 2004 by HAMILTON COUNTY, a political subdivision of the State of Tennessee and the CITY OF CHATTANOOGA, a municipal corporation (collectively, "Declarant").
WHEREAS, Declarant is the owner of certain real property consisting of approximately 1,200 acres acquired in Deed Book 5690, Page 367, Deed Book 6162, Page 652, Deed Book 6202, Page 694, and Deed Book 6630, Page 866, and more particularly described on Exhibit "A" attached hereto and made a part hereof (the "Property"); and

WHEREAS, Declarant is developing the Property as a high quality industrial park to be known as ENTERPRISE SOUTH INDUSTRIAL PARK ("Enterprise South" or "Park").  The purpose of this Declaration is to ensure proper development and use of the Property, to protect the owner of each Parcel (as hereinafter defined) against any improper development or use of surrounding Parcels as might depreciate the value of such Parcels, to prevent the erection on the Property of structures built of improper size, design or materials, to encourage the erection of attractive improvements at appropriate locations, to prevent haphazard and inharmonious improvements, and to enhance and protect the value, desirability and attractiveness of all of the Property.  

NOW, THEREFORE, Declarant hereby subjects the Property and such additional land which subsequently may be added to the Property from time to time, in connection with future expansions of the Park, to the terms and conditions of this Declaration, and declares that the same shall be held, transferred, sold, conveyed, leased, occupied and used, subject to the covenants and restrictions set forth herein.  The covenants and restrictions contained herein shall run with the land and shall be binding upon and inure to the benefit of all parties having or acquiring any right, title or interest in the Property, any part thereof, and their respective tenants, agents, licensees, invitees, employees, contractors, successors and assigns.  The following additional terms and conditions are made a part hereof:

1. DEFINITIONS.
1.1. Building shall mean any permanently enclosed structure placed, constructed or located on a Parcel which for the purpose of this Declaration, shall include any appurtenant canopies, supports, loading docks, truck ramps and other outward extensions.
1.2. Committee shall have the meaning defined in Section 5 herein.
1.3. Improvements shall mean all buildings, parking and loading areas, roadways, walkways, signs, hedges, berms, plantings, and all other structures of any kind located above or below the ground of any Parcel, and any replacements, additions, repairs or alterations thereto other than Buildings.

1.4. Open For Business shall mean (i) the Building(s) and Improvement(s) are substantially complete; (ii) a certificate of occupancy for the Building has been issued; and (iii) the Parcel Owner or its tenant, agent or licensee is operating substantially in the manner that was approved by the Committee.

1.5. Main Campus shall mean that portion of the Park more particularly described on Exhibit “B” attached hereto and made a part hereof.

1.6. Parcel shall mean any portion of the Property owned by a Parcel Owner.

1.7. Parcel Owner shall mean any individual or entity owning a Parcel.

1.8. West Campus shall mean the portion of the Park more particularly described on Exhibit “C” attached hereto and made a part hereof.
2. REVERSION.  
2.1. Right of Reversion.  
(a) Construction of Building(s) and Improvements in substantial accordance with the building and site plan approved by the Committee as described in Section 6, infra, must commence within one (1) year after the date on which the purchase of a Parcel from the Declarant occurs.  Construction of the Building(s) and Improvements must be completed and the Building(s) and Improvements Open For Business within eighteen (18) months after the date the purchase of a Parcel from the Declarant occurs.  Should the construction of the Building(s) and Improvements not be completed in substantial accordance with the approved building and site plan and not be Open for Business within eighteen (18) months after the date the closing of the purchase of such Parcel occurs, Hamilton County and the City of Chattanooga, through its Board of Commissioners and City Council, respectively, may elect to have the Parcel and all improvements and fixtures located thereon revert to Hamilton County and the City of Chattanooga.  The Committee, in its sole discretion, shall determine if the Building(s) and Improvements are Open For Business.  
(b) If Hamilton County and the City of Chattanooga elect to exercise said right of reversion, a memorandum declaring such reversion and executed by the Mayors of Hamilton County and Chattanooga shall be recorded in the office of the Register of Deeds of Hamilton County and shall constitute conclusive evidence of such reversion, Hamilton County and the City of Chattanooga will be obligated to pay ninety percent (90%) of the original purchase price, less all costs incurred by Hamilton County and the City of Chattanooga which are necessary to allow the conveyance of marketable title to the Parcel to a subsequent purchaser.

2.2. Force Majeure.  If Parcel Owner shall be delayed or hindered in or prevented from having the Parcel Open For Business by reason of Acts of God, inclement weather, strikes, lockouts, unavailability of materials, failure of power, prohibitive governmental laws or regulations, riots, insurrections, adverse weather conditions preventing the performance of work as certified to by an architect, war or other reason beyond Parcel Owner’s control, then the two (2) year deadline referenced in Section 2.1 shall be extended for a period equivalent to the period of such delay.  Lack of adequate funds or financial inability to perform shall not be deemed to be a cause beyond the control of Parcel Owner.
2.3. Subordination.  
(a) The Hamilton County Board of Commissioners and the Chattanooga City Council acting through the Committee may, if deemed to be in the best interest of Hamilton County and the City of Chattanooga, subordinate their right of reversion to one or more deeds of trust, assignments of other documents, or interests which are necessary to finance the purchase of a Parcel or the construction of Buildings and Improvements on a Parcel.  A subordination agreement signed by the Mayors of the City of Chattanooga and Hamilton County may be relied upon by any Parcel Owner, tenant, mortgagee, title company or other interested party.
(b) All purchasers at any foreclosure, distress sale, trustee's sale, or otherwise, will purchase subject to Hamilton County and the City of Chattanooga's right of reversion, unless such reversion is waived or subordinated by the Hamilton County Board of Commissioners and the Chattanooga City Council acting through the Committee.  Any subordination agreement or waiver signed by the Mayors of the City of Chattanooga and Hamilton County may be relied upon by any Parcel Owner, tenant, mortgagee, title company or other interested party. 
3. SPECULATION PROHIBITION/ RIGHT OF FIRST REFUSAL.

3.1. Speculation Prohibition.  
(a) A Parcel Owner shall not purchase or hold an unimproved Parcel for the purpose of resale or speculation.  Provided, however, that if a Parcel Owner is unable to comply with all the provisions in this Declaration to the satisfaction of Hamilton County and the City of Chattanooga acting through the Committee, the Parcel Owner may sell the Parcel, provided the Parcel Owner obtains the approval of the Hamilton County Board of Commissioners and the Chattanooga City Council, acting through the Committee, which approval shall not be unreasonably withheld ("Permitted Resale").  
(b) In the event of a Permitted Resale, the Parcel Owner may not sell the Parcel for more than the original purchase price plus the cost of improvements (if any) on the Property as adjusted for inflation based on the All Urban Consumers of the United States All Items Consumer Price Index or any successor index published by the United States Department of Labor.

3.2. Right of First Refusal.  
(a) Declarant hereby reserves a right of first refusal to purchase any Parcel which a Parcel Owner may offer for sale upon the following terms and conditions.  A Parcel Owner must notify the Committee in writing at the time a Parcel is offered for sale.  Such notice must include the listing price and the desired terms.  When a Parcel Owner receives an acceptable offer (“Offer”) from a third party to purchase the Parcel, Declarant shall have a right of first refusal to purchase the Parcel at the same price and on the same terms and conditions as the Offer.

(b) Upon receipt of the Offer, Parcel Owner shall immediately notify the Committee in writing of the price and terms of the Offer along with the name and address of the offeror and Declarant shall have thirty (30) days after receiving such written notice within which to elect to exercise its right of first refusal to purchase the Parcel.  If, during this thirty (30) day period, Declarant elects to purchase the Parcel, Declarant, acting through the Committee, shall so notify Parcel Owner in writing and shall close the purchase of the Property within thirty (30) days following the expiration of the aforesaid thirty (30) day period.  Should Declarant, acting through the Committee, fail to notify Parcel Owner in writing during said thirty (30) day period that it elects to purchase the Parcel in accordance with its right of first refusal, or if Declarant otherwise informs Parcel Owner that it does not wish to purchase the Parcel, Parcel Owner shall have the right for a period of ninety (90) days after the end of the thirty (30) day period to sell the Parcel to such identified offeror at the price and on the terms set forth in the Offer.

(c) If the sale of the Parcel is not closed to the identified offeror pursuant to the Offer, Declarant’s right of first refusal shall continue to apply to any other offers received by Parcel Owner for the purchase of the Parcel including, but not limited to, any modifications of the Offer.  
(d) This Right of First Refusal shall be in effect until fifteen (15) years from the date hereof.
4. INSPECTION RIGHTS.  


Declarant, through the Committee or its authorized representative may, from time to time, at any reasonable hour, enter upon a Parcel to ascertain compliance with this Declaration and/or the Approved Plans.
5. GENERAL LIABILITY AND CASUALTY INSURANCE; OBLIGATION TO RESTORE.  
5.1. The Parcel Owner shall maintain or cause to be maintained in full force and effect commercial general liability insurance with a combined single limit of liability of not less than Five Million Dollars ($5,000,000.00) for bodily injury, personal injury and property damage arising out of any one occurrence.

5.2. Casualty Loss Insurance.  Effective upon the commencement of construction of any Improvements on the Parcel, and so long as such Improvements exist, the Parcel Owner shall carry, or cause to be carried, casualty insurance with "extended" or "all‑risk" coverage, in the amount of one hundred percent (100%) of full replacement cost thereof (excluding footings, foundations or excavations), and in amounts at least sufficient to avoid the effect of any co-insurance provisions of such policies.  Such insurance coverage shall extend to loss or damage by fire, windstorm, cyclone, tornado, hail, explosion, riot, riot attending a strike, civil commotion, malicious mischief, vandalism, aircraft, vehicle, smoke damage and sprinkler leakage.

5.3. Insurance Policy Requirements.

(a) All insurance coverage required hereby shall be provided under one or more of the following:

(i) an individual policy covering the Parcel; or

(ii) a blanket policy which includes other liabilities, properties and locations of the Parcel Owner.
(b) All insurance provided hereunder shall be procured from companies authorized to issue such insurance in the state in which the Parcel is located and shall be rated by Best's Insurance Reports not less than B+/X. To the extent any deductible is permitted or allowed as a part of any insurance policy carried by the Parcel Owner, the Parcel Owner shall be deemed to be covering the amount thereof under an informal plan of self‑insurance; provided, however, that in no event shall any deductible exceed Two Hundred Fifty Thousand and No/100 Dollars ($250,000.00).  The Parcel Owner shall furnish to the Declarant a certificate(s) of insurance evidencing that the insurance required to be carried by the Owner is in full force and effect.

(c) The following shall apply to the insurance required hereby:

(i) the insurance policy may not be canceled or materially reduced in amount or coverage below the requirements of this Declaration, without at least thirty (30) days prior written notice by the insurer to each insured and to the Declarant;

(ii) the insurance shall provide for severability of interests; and
(iii) the insurance shall provide that an act or omission of one of the insureds or additional insureds which would void or otherwise reduce coverage, shall not reduce or void the coverage as to the other insureds.
5.4. Obligation to Restore Improvements.  In the event of a casualty loss to the Building(s) or the Improvements on a Parcel, the Parcel Owner promptly shall either restore the Building(s) and Improvements to the condition that existed immediately prior to such casualty loss or to such lesser or alternate condition as is reasonably approved by the Committee.
6. GENERAL REQUIREMENTS FOR BUILDINGS AND IMPROVEMENTS.

6.1. Construction.  All construction activities performed on a Parcel shall be performed in compliance with all applicable laws, rules, regulations, orders and ordinances of the City of Chattanooga, Hamilton County, State of Tennessee, and the Federal Government, or any department or agency thereof.  All construction shall utilize new materials and shall be performed in a good, safe, and workmanlike manner in accordance with OSHA standards.  All construction shall be in conformance with the Approved Plans, as hereinafter defined.  The Committee, in its sole discretion, shall determine if such construction has been completed in accordance with the Approved Plans.
6.2. Minimum Parcel Size.  Minimum Parcel size shall be determined by the Committee during the plan review process.

6.3. Bulk.  The footprint of any Building or Buildings located on any Parcel may not in the aggregate cover more than 40% of the Parcel.

6.4. Sewage and Emissions.  All sewage effluents and processed emissions shall be acceptable under codes and regulations of the City of Chattanooga, Hamilton County, State of Tennessee, and the United States of America.

6.5. Temporary Structures.  No temporary buildings or structures shall be permitted except ones required during the active construction of a permanent Building.

6.6. Loading Dock.  All truck loading areas and docks shall be located to the side or rear of a Building.

6.7. Building Height.  No Building may exceed forty (40) feet in height.

7. DEVELOPMENT REVIEW COMMITTEE.  
(a) There is hereby established the ENTERPRISE SOUTH INDUSTRIAL PARK DEVELOPMENT REVIEW COMMITTEE (the "Committee"), which shall consist of not fewer than five (5) or more than eight (8) members.  The initial Committee members shall be comprised of:  Hamilton County Engineer; Administrator Public Works City of Chattanooga; Hamilton County Real Property Manager (who, in the absence of a vote of the Committee to the contrary, will serve as Chair of the Committee); Director Capital Planning City of Chattanooga; Chief Economic Development Officer of the Chattanooga Area Chamber of Commerce; Executive Director Regional Planning Agency; Chief of Staff, City of Chattanooga; and Chief of Staff, Hamilton County Government, or their respective designees.  The Committee shall appoint one of its members as Secretary.
(b) The Committee may, from time to time, appoint additional City of Chattanooga or Hamilton County staff to serve as technical advisors to the Committee.

(c) The vote of a majority of the members of the Committee present at a meeting in person or by telephone or other electronic means shall constitute action of the Committee on any matter before it.

(d) In addition to the other responsibilities set forth in this Declaration, the Committee shall review the specific development plans and specifications of any Parcel Owner and the proposed use of any Parcel prior to the commencement of construction.  The Committee shall endeavor to ensure that any proposed project complies with this Declaration and that all Buildings and Improvements (including landscaping) harmonize with existing and anticipated Buildings and Improvements in Enterprise South.  Design, quality, type of construction, material, siting, height, grade, finished ground elevation, and other construction scopes of work will be reviewed.
(e) No construction, exterior alterations, or significant improvements (excluding routine maintenance) to any Building may be initiated without prior written approval by the Committee of the plans and specifications for such construction or alteration.

(f) The Committee will return written comments regarding preliminary and final plans to the Parcel Owner within ten (10) business days of submission.  No verbal approvals are binding.  If approved, the Committee shall endorse its approval on one set of submitted documents and return the same to the Parcel Owner (the "Approved Plans").

(g) Review by the Committee is separate from and in addition to the review requirements of the City of Chattanooga Building Inspection Department and/or other appropriate regulatory agencies.  The necessary building permits must be obtained from the City of Chattanooga Building Inspection Department prior to commencement of construction.

(h) In addition to all rights and powers granted to the Committee under this Declaration, the Committee is authorized to exercise all rights and powers of the Declarant under this Declaration unless elsewhere specifically reserved to the Declarant or unless the Declarant specifies otherwise in an addendum to this Declaration, executed by the Mayors of the City of Chattanooga and Hamilton County.

8. PLAN REVIEW.
8.1. Preliminary Review:  The following information, as appropriate, shall be submitted to the Committee for preliminary review and response:  

(a) Utilizing GIS or equivalent mapping systems, the Parcel shall be evaluated for a variety of different features including but not limited to wetlands, floodplains, slopes and woodlands.  These features provide context for developing the overall site plan and locating the proposed buildings and supporting facilities.
(b) Generalized site plan depicting all proposed Buildings, driveways used for ingress and egress, loading and unloading facilities, parking areas, dumpster and/or refuse collection locations, and any outside storage.
(c) Grading Plan showing topographic site plan with minimum two (2) foot intervals, erosion control, drainage structures and all proposed earthwork.
(d) Tree Survey Plan that depicts existing vegetative site conditions and areas to be designated as off-limits to construction activity.  A pre-development tree survey conducted by a registered land surveyor or landscape professional shall show, in addition to all boundary information, the exact location, size, botanical and common name and caliper of all trees at least six inches in diameter measured 4 ½ feet above ground level within the area affected by the development.  Groups of non-native, nuisance trees identified may be designated as “clumps,” with the predominant type and estimated quantity shown.  Areas that contain numbers of existing trees that are too great to effectively count individually may be estimated.  Certain existing trees may be counted toward any on-site landscape requirements and may serve to reduce on-site development costs. 
(e) Proposed Building elevations (all views) showing material types, color scheme and signs.  An architectural rendering is preferred.

(f) Preliminary landscaping plans and features including screening for dumpsters and outside storage.
(g) Preliminary plan for all utilities and utility connections.
8.2. Final Review.  Four (4) sets of final drawings appropriately stamped by a registered architect and engineer must be submitted to the Committee for review and approval.  Three (3) sets with comments from the Committee will be sent to the City of Chattanooga Building Inspection Department for review.  Final site plans must include the following:

(a) location and design of buildings (including setback distances)
(b) driveways
(c) parking, loading, unloading, and maneuvering areas (type of paving)
(d) sidewalks
(e) grading plan
(f) landscaping plan (including tree survey plan, if applicable)
(g) utilities and utility easements
(h) traffic flow
(i) stormwater management plan
(j) lighting plan
(k) dumpster location and screening (all four sides)
(l) building heights and dimensions
(m) exterior building wall materials
(n) color schemes
(o) location, design, color and lighting of sign/signs
(p) screening of any roof-mounted equipment
(q) HVAC equipment and screening
(r) architect or engineer's stamp
(s) any outside storage and details for screening
(t) any additional information as may be required by the Committee

9. SETBACK REQUIREMENTS.  
Any Building erected must meet setback requirements of not less than thirty (30) feet on all roads whether presently existing or planned, provided that the Committee, in its discretion, may require setbacks on major or primary roads of at least fifty (50) feet.  Additional Buildings on any Parcel shall be no less than twenty (20) feet from any other Building on the same site.  Side and rear yard setbacks shall be twenty (20) feet.

10. LANDSCAPING AND EXTERIOR APPEARANCE; MAINTENANCE.  
(a) All setback areas facing streets between the building line and the curb, with the exception of driveways, parking, sidewalks and other walkways shall be exclusively for the planting and growing of trees, shrubs, lawns and other ground covering.  The use of landscape buffers including planted earth berms, dense evergreen hedges, undisturbed vegetation, or other similar materials is encouraged.  
(b) At a minimum, on-site landscaping for street yards and parking lots must conform to the landscaping standards stipulated in Article IX of the Chattanooga Zoning Ordinance subsections 102 Street Yard Requirements and 103 Parking Lot Requirements, as amended from time to time.  In addition, screening and buffering between any types of land uses in the Park shall be Screening Type C as specified in Article IX, subsection 104 (5) Screening Requirements of the Chattanooga Zoning Ordinance, as amended from time to time.  Certain existing trees may be counted toward any on-site landscape requirements and may serve to reduce on-site development costs as stipulated above in Section 6.1(4) Preliminary Review.
(c) All landscaping plans shall be prepared by an experienced landscape designer and must meet the requirements as set out in the City of Chattanooga Zoning Ordinance, as amended from time to time.  All planting of trees and shrubs shall be completed by the Parcel Owner within one year of occupancy.

(d) All landscaped areas as well as any unused land shall be maintained and kept free of weeds, other unsightly plant growth, rubbish and debris.  Buildings, accessory structures, and all physical improvements shall be maintained in a clean and attractive condition at all times. 

(e) Each Parcel Owner shall maintain the Building(s) and Improvements located on its Parcel in first class condition and in compliance with all applicable ordinances.

(f) In the event any Parcel Owner does not maintain its Parcel as required hereunder, Declarant, through the Committee, shall have the right, but not the obligation, to enter upon the Parcel to undertake and complete all necessary maintenance, and shall have a claim against such Parcel Owner for all costs incurred in connection therewith, and, additionally, shall have the rights set forth in Section 29 hereof.
11. OFF-STREET PARKING. 
(a) Parking requirements shall conform to the off-street parking regulations provided within the appropriate M-1 zone as specified in the City of Chattanooga Zoning Ordinance Article V, Section 1700 et seq., as amended from time to time. 

(b) All parking areas, driveways and loading spaces shall be paved with asphalt or concrete and graded to conform to the master drainage plan for the Park.  
(c) Off-street parking areas within the front yard shall be limited to passenger vehicle parking.
(d) Off-street parking areas within the side and rear yards shall be used for parking of passenger vehicles or commercial and other vehicles incident to the business conducted on the property.  Excluding repairs to onsite buildings, no commercial repair work or services of any kind shall be conducted in such parking areas. 

(e) No parking will be allowed on the streets within the Park.
12. UTILITIES.  
All service lines for water, oil, gas, steam, sewer, telephone, and electricity shall be underground.

13. DRAINAGE.  
All site drainage provisions must be approved by the Committee and the City of Chattanooga Storm Water Management Department in conformance with the overall drainage plan of Enterprise South.

14. SIGNS.  
(a) Only those signs which are accessory to the business conducted on a Parcel may be erected by the Parcel Owner according to requirements as set out in the City of Chattanooga Sign Ordinance, Chattanooga City Code Chapter 3, Advertising Article I et seq., as amended from time to time and subject to the following requirements:

(b) Any detached sign as permitted by this section must meet the following requirements:

(i) The top of the sign shall not be more than six (6) feet above the ground.

(ii) No part of a sign shall be located closer than ten (10) feet from any street right-of-way or property line.

(iii) No sign shall be lighted by means of flashing or intermittent illumination or 
shall have any moving, spinning, or animated features.

(iv) No sign shall be erected that will obstruct vehicular sight lines.

15. EXTERIOR FINISHES.   
All exterior walls of Buildings (at least 50 percent of the vertical surface) within the Park shall be faced with materials such as stone, brick, or other masonry.  Variations to type of materials may be approved by the Committee based on the size and location of the lot within the Park and the construction requirements of the particular industry to be located in the Park.  

16. ROOFTOP STRUCTURES.   
All rooftop structures and appurtenances shall be shielded or screened from observation from the same elevation.  Such shielding or screening shall be in harmony with the roof and/or sidewalls.  All roof structures and colors shall be harmonious with the exterior materials of the Building.
17. OUTSIDE STORAGE SCREENING.   
(a) No material, supplies or products shall be stored or permitted to remain unscreened on any Parcel outside a permanent structure.  Approval of outside storage, where required, shall be granted only where storage is screened from view by a masonry wall or other appropriate screening material at least six (6) feet in height or rising two (2) feet above the stored material, whichever is higher. 

(b) Outside storage includes but is not limited to refuse containers.  Screening for all outside storage, refuse containers, or dumpsters must be in harmony with the Building exterior and/or landscaping. 

(c) If landscaping is used for screening, it must be effective upon installation.

(d) Dumpsters and refuse containers must be screened on all four sides.  Screening shall consist of masonry or stucco walls.
18. RE-SUBDIVIDING RESTRICTIONS.  
The Property shall not be re-subdivided unless approved by the Committee and any approved re-subdivision shall be in accordance with all applicable laws.
19. ALLOWABLE USES.  
Any use must follow the permitting process as outlined in the City of Chattanooga Zoning Ordinance and the zoning restrictions specified in City of Chattanooga Ordinance _____.  The proposed use of any Parcel and all Property within the Park must be reviewed and approved by the Committee.
20. SUCCESSORS AND ASSIGNS.  
All Parcel Owners and those having any interest in the Property agree that the restrictions and covenants contained herein shall run with the land and be binding upon all others claiming by, through, or under them and their respective successors and assigns.  

21. SEVERABILITY.  
It is expressly agreed that if any provision of this Declaration or any portion thereof, is declared to be invalid by any court of competent jurisdiction, such invalidity shall not affect or impair the remaining provisions of this Declaration.
22. RESERVATION OF OTHER REMEDIES.  
In addition to the remedies set forth herein, Hamilton County and the City of Chattanooga through the Committee reserve the right to enforce any covenants, conditions, or restrictions contained herein by any other appropriate action.
23. EFFECT OF WAIVER OF BREACH OR FAILURE TO ENFORCE.
Each and all of the covenants, conditions, restrictions, and agreements contained herein shall be deemed and construed to be continuing, and the extinguishment of any right of  reversion for any breach shall not impair or affect any of the covenants, conditions, restrictions, or agreements, so far as any future or other breach is concerned.  No waiver of a breach of any of the covenants, conditions, restrictions, and agreements herein contained shall be construed to be a waiver of any other breach of the same, or other covenants, conditions, restrictions, and agreements; nor shall the failure to enforce any one of such restrictions, either by reversion or otherwise, be construed as a waiver of any other restriction, condition, or covenant.
24. ENFORCEMENT/WAIVER OF RESTRICTIONS, COVENANTS, AND CONDITIONS.
Hamilton County and the City of Chattanooga, acting through the Committee, retain the exclusive right to enforce and/or waive any and all of the restrictions, covenants and conditions contained herein.

25. RIGHT TO CANCEL, MODIFY, OR AMEND RESTRICTIONS, COVENANTS, OR CONDITIONS.
Hamilton County and the City of Chattanooga, acting through the Committee, shall have the exclusive right to modify and amend this Declaration, provided that such modification or amendment shall not adversely affect any existing Parcel Owner in any material respect.  Any such amendment or modification shall be in writing.
26. NEW ENTERPRISE ZONE.

(a) Declarant hereby declares that certain Parcels within the West Campus, in addition to any other purpose which may be set forth with respect to any other portion of the Park, also may be used from time to time for the purpose of attracting to Enterprise South, new start-up or other businesses which may not otherwise be able to locate at Enterprise South.  In certain situations, special incentives may be granted to induce new or start-up businesses to commence business operations at Enterprise South.  If so designated by the Committee, a Parcel or Parcels within the West Campus, while otherwise being subject to all of the terms and provisions of this Declaration, may be exempted from certain provisions of this Declaration, including but not limited to, provisions set forth in Section 2 with respect to reversion and Section 3 with respect to speculation prohibition.  

(b) Unless extended by Declarant, the provisions of this Section, unless extended by the Committee, shall exist from the date hereof until the date which is seven (7) years from the date hereof.
27. DEFAULT.  
(a) The occurrence of any one or more of the following events shall constitute a material default and breach of this Declaration by the Parcel Owner:
(i) The failure to make any payment required to be made under this Declaration within ten (10) days after the due date for such payment; or

(ii) The failure to observe the use restrictions applicable to the Parcel as set forth in this Declaration;

(iii) The failure to observe or perform any of the covenants, conditions or obligations of this Declaration, other than as described in (i) or (ii) above, within thirty (30) days after issuance of a notice by Declarant specifying the nature of the default claimed; provided, however, that if the failure set forth in such notice is such that it is capable of being cured and requires more than thirty (30) days to correct, the Owner shall not be deemed to be in default hereunder if the Owner promptly and diligently commences curing the failure within thirty (30) days after such notice is sent, and prosecutes the cure to completion with reasonable diligence.

(b) With respect to any default under this Declaration, the Declarant shall have the right, but not the obligation, to cure such default by the payment of money or the performance of some other action for the account of and at the expense of the Parcel Owner; provided, however, that if the default shall constitute an emergency condition, the Declarant, acting in good faith, shall have the right to cure such default upon such advance notice as is reasonably possible under the circumstances or, if necessary, without advance notice, so long as notice is given as soon as possible thereafter.

(c) If Declarant shall cure a default by the Parcel Owner, the Parcel Owner shall reimburse the Declarant for all costs and expenses incurred in connection with such curative action, within ten (10) days after receipt of demand therefor, together with reasonable documentation supporting the expenditures made.  In the event any action is taken by Declarant to enforce this Declaration or the provisions hereof against the Parcel Owner or if the Declarant otherwise exercises any rights or remedies hereunder as a result of a default hereunder by the Parcel Owner, Declarant shall be entitled to receive and the Parcel Owner shall pay to Declarant upon demand all attorneys’ fees and costs incurred by Declarant in enforcing this Declaration or otherwise exercising its rights and remedies hereunder.
(d) To effectuate any such cure, the Declarant shall have the right to enter upon the Parcel to perform any necessary work or furnish any necessary materials or services to cure the default of the Parcel Owner.
27.2. Interest.  Any time the Parcel Owner shall not pay any sum payable hereunder within five (5) days of the due date, the Parcel Owner shall pay interest on such amount from the due date to and including the date such payment is received by the Declarant at the highest rate of interest allowed by law.
28. MISCELLANEOUS. 
28.1. Right to Grant Waivers.  Hamilton County and the City of Chattanooga, through the Committee, reserve the right from time to time, to grant waivers permitting variations from the Declaration as long as the variations do not materially affect the purposes sought to be attained.  Waivers must be in writing, and signed by the Chairman and Secretary of the Committee, and recorded in the Hamilton County Register’s Office.
28.2. Violations.  Any violation of the restrictions and covenants herein may subject the Parcel Owners, purchasers, mortgagees, grantees and all others claiming by, through, or under them, their respective successors or assigns to a suit by Hamilton County and/or the City of Chattanooga to enjoin said violation from taking place and/or for damages caused by such violation.

28.3. Property.  The provisions of this Declaration are applicable only to the Property and any additional land which may be subsequently added to the Property from time to time in connection with a future expansion of the Park, and shall not in any way affect any other real estate in the area that might be owned by Hamilton County and/or the City of Chattanooga.

28.4. Governing Law.  This Declaration shall be construed and governed by the laws of the State of Tennessee.

28.5. Rule Against Perpetuities.  If any of the provisions contained in this Declaration would otherwise violate (a) the rule against perpetuities or some analogous statutory provision or (b) any other statutory or common law rules imposing time limits, then such provision shall continue in effect only until twenty-one (21) years after the death of the survivor of the now living lawful descendents of the incumbent United State Senators from the State of Tennessee, Lamar Alexander and William Frist, and the incumbent President of the United States, George W. Bush. 
28.6. Notices.  Any notice, demand, consent, approval, statement or request given, served, made or obtained or required to be given, served, made or obtained hereunder shall be in writing and shall be sent by mailing the same by registered or certified mail, return receipt requested, postage prepaid, or by Federal Express or similar overnight delivery service addressed to Declarant in care of Hamilton County Real Property Manager, and to a Parcel Owner at such address as is maintained in the office of the Hamilton County Assessor of Property.
28.7. Remedies Cumulative.
(a) Declarant shall have the right to prosecute any proceedings at law or in equity against the Parcel Owner for a default under any of the provisions contained in this Declaration, and to recover damages for any such violation or default. Such proceeding shall include the right to restrain by injunction any violation or threatened violation of any of the terms, covenants or conditions of this Declaration, or to obtain a decree to compel performance of any such terms, covenants or conditions, it being agreed that the remedy at law for a breach of any such term, covenant, or condition (except those, if any, requiring the payment of a liquidated sum) is not adequate.
(b) All of the remedies permitted or available to Declarant under this Declaration or at law or in equity shall be cumulative and not alternative, and the exercise of any such right or remedy shall not constitute a waiver or election of remedies with respect to any other permitted or available right or remedy.
28.8. The failure of Declarant to insist upon strict performance of any of the terms, covenants or conditions hereof shall not be deemed a waiver of any rights or remedies which Declarant may have hereunder, at law or in equity and shall not be deemed a waiver of any subsequent breach or default in any of such terms, covenants or conditions.  No waiver by Declarant of any default by the Parcel Owner under this Declaration shall be effective or binding on Declarant unless made in writing by Declarant and no such waiver shall be implied from any omission by Declarant to take action in respect to such default. No express written waiver of any default shall affect any other default or cover any other period of time other than any default and/or period of time specified in such express waiver. One or more written waivers of any default under any provision of this Declaration shall not be deemed to be a waiver of any subsequent default in the performance of the same provision or any other term or provision contained in this Declaration.
29. LIEN RIGHTS.
(a) Costs and expenses accruing and/or assessed pursuant to this Declaration shall be secured by and constitute a lien against the Parcel. The lien shall attach and take effect only upon recordation of a claim of lien by the Declarant in the official real estate records of Hamilton County, Tennessee in which the Parcel is located. 
29.2. The claim of lien shall be duly verified, acknowledged and contain a certificate that a copy thereof has been served upon the Parcel Owner. The lien so claimed may be enforced in any judicial proceedings allowed by law, including without limitation, a suit in the nature of a suit to foreclose a deed of trust or mechanic's lien under the applicable provisions of the law of Tennessee. The lien shall be subject and subordinate to any mortgages or deeds of trust which are of record on or before the date on which the claim of lien is placed of record.
[SIGNATURES BEGIN ON THE FOLLOWING PAGE]

IN WITNESS WHEREOF, HAMILTON COUNTY, TENNESSEE, and the CITY OF CHATTANOOGA, TENNESSEE, have hereto caused their official names to be signed by its County Mayor, Claude Ramsey and Mayor, Bob Corker, respectively, on this ______, day of __________________, 2____.



Hamilton County, Tennessee



By: ________________________________




Claude Ramsey, County Mayor
ATTEST:

BY:  ___________________________



City of Chattanooga, Tennessee



By: _________________________________



Bob Corker, Mayor

ATTEST:

BY:  ____________________________

STATE OF TENNESSEE

COUNTY OF HAMILTON

On this _____ day of _______________________, 2____, before me personally appeared CLAUDE RAMSEY and BOB CORKER with whom I am personally acquainted, and who upon oath acknowledged themselves to be the County Mayor and Mayor, respectively, of HAMILTON COUNTY, TENNESSEE, and the CITY OF CHATTANOOGA the within named bargainors, and that they as such County Mayor and Mayor, respectively, being authorized so to do, executed the foregoing instrument for the purposes therein contained, by signing the name of HAMILTON, COUNTY, TENNESSEE and the CITY OF CHATTANOOGA,  by themselves as such County Mayor and Mayor, respectively, thereof.

IN WITNESS THEREOF I have hereunto set my hand and Notarial Seal.



__________________________________



NOTARY PUBLIC

My Commission Expires: _________________

EXHIBIT “A”
Property
EXHIBIT “B”

Main Campus

EXHIBIT “C”

West Campus
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